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You Can’t Take It with You 


It is unusual for a question to come before the courts on 
which there is apparently no authority whatever. A few 
days ago the Lorp CuiEF JusTIcE had to decide whether the 
administrators of a dead man upon whom a sentence involving 
the payment of a fine had been imposed were liable to pay the 
fine out of the deceased’s estate, the deceased having failed 
to pay the fine in his lifetime. At first sight his decision 
that the estate was liable appears somewhat hard. It can 
be argued cogently that a penalty for committing a criminal 
offence is designed to punish the offender and that once the 
offender is dead punishment ceases to have any effect. On 
the other hand, it is difficult to argue convincingly that those 
entitled to succeed to the estate of a deceased man should 
be in a better position if the deceased fails to carry out his 
obligations than if he does. We admit that our first thoughts 
were that the administrators should not pay but on reflection 
we have reached the conclusion, albeit somewhat unsteadily, 
that we agree with the Lord Chief Justice. 


Contempt from Abroad 


THERE is some uneasiness about the liability of the 
importers and distributors of printed matter coming from 
abroad which contains something which amounts to contempt 
of court (cf. R. v. Griffiths and Others; ex parte A.-G., noted 
post, p. 447). It appears to us that the matter must be treated 
with a large admixture of common sense, and there appears 
to be a close analogy with the sellers of food, who are placed 
under an absolute liability by the criminal law if they sell 
food which is, among other things, unfit for human consump- 
tion. No amount of evidence that they have taken every 
possible precaution will excuse them if unfit food is sold, and 
the object of the Food and Drugs Act is to encourage the 
sellers of food to take stringent precautions, although in 
practice no one expects that every single article of food shall 
be minutely examined before sale. Likewise, the speedy and 
free distribution of publications from abroad makes it 
impracticable for each to be “read for contempt” before 
being allowed to appear on the bookstalls. The ability of 
the court to reflect blame in the penalty imposed should be a 
sufficient safeguard against injustice, and we feel that the 
fears which have been expressed by the importers and 
distributors of foreign publications are exaggerated. Let 
them by all means take reasonable precautions, but we see 
no need to overdo them. 
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Legal Aid: Security for Wife’s Costs 


A District REGISTRAR granted an order for {1 security 
and ordered a legally aided wife to pay the costs of her 
application for security for costs against her husband, who was 
petitioning for a divorce from her on the ground of her 
adultery. She did not contest the suit except as to custody 
and maintenance, for which she had a civil aid certificate, 
subject to a peremptory condition that she should apply for 
security for costs. Her contribution to the legal aid fund had 
been assessed at nil. Mr. Justice Davies, in Haywood v. 
Haywood, on 22nd May (The Times, 23rd May), held that he 
was bound by the general trend of the authorities, which put 
an assisted person in the same position with regard to costs 
as other litigants, and that the obiter dictum of the late Lord 
Justice Singleton in Evans v. Evans [1953] P. 41, which 
suggested that an order for security should not be made 
against the husband of a legally aided wife, was not binding 
on him. The registrar, his lordship held, was quite wrong 
in the principle he applied. ‘‘ A wife who is legally aided, 
perhaps more than any other assisted litigant, is entitled to 
look to the other party to the suit to be reimbursed in costs 
which otherwise must come out of the legal aid fund.” 


Highway Obstruction 


THE question of obstruction of the highway by motor 
vehicles was discussed at 100 Sor. J. 921. In Gill v. Carson 
{1917} 2 K.B. 674, the High Court held that leaving a vehicle 
in a road for a lengthy period of time would be an unreasonable 
use of the highway and render the driver liable to conviction 
for obstruction, even in the absence of proof that any person 
had actually been obstructed. In that case the court further 
held on the facts that leaving a vehicle for five minutes in a 
main road did not warrant a conviction. It was suggested 
in the article quoted that the court would consider in each 
case the particular facts of the obstruction including the 
length of time for which a vehicle had been left and the relative 
importance of the road and the amount of traffic which it 
normally carried. This seems to have been the test adopted 
by Middlesex Quarter Sessions on a recent appeal against a 
conviction for causing an unnecessary obstruction (Police 
v. O’Connor). In the Middlesex case an articulated vehicle 
had been left in a cul-de-sac for ninety minutes outside the 
driver’s own house. Quarter Sessions held that there was 
no evidence that the driver had made any unreasonable use 
of the road and quashed the conviction. Clearly the Sessions 
could take into account the fact that the road was a cul-de-sac 
and the likelihood of obstruction to traffic was presumably 
almost non-existent, so that in the circumstances the use of 
the highway was not unreasonable. As stated, it all seems 
to be a question of fact or rather of the view of the facts taken 
by the particular court. 


Attendance by Counsel 


JupGE Hopecsovn, sitting as a special commissioner in the 
Divorce Court on 23rd May, said, with regard to the absence 
of counsel when their cases were called: ‘‘ This sort of thing 
is playing the fool with the county court bench. If you are 
due in two courts at the same time you can get someone to 
hold your brief, or send a message to the court. It is not a 
matter of strictures. It is a question of making the Bar under- 
stand that it is discourteous not to let the court know. Let 
it be known in the Temple that in future if counsel are not 
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here my duty is to stand cases out. And I am going to do it.”’ 
It is, of course, a stricture to say that counsel is playing the 
fool with the bench. It is difficult to believe that there is 
anything so deliberate or systematic about counsel’s behaviour 
as to merit this stricture. Counsel has to depend very much on 
his clerk’s ability to organise his work in co-operation with the 
clerks in charge of the lists. At times calculated risks have 
to be taken, as in everything else, and it is not right to blame 
counsel for everything that goes wrong, or, for that matter, 
to blame his clerk. Accidents happen, as is well known, in the 
best regulated families. 


In Open Court 


In an address to the annual meeting of the National 
Association of Justices’ Clerks’ Assistants on 25th May, 
Lorp DENNING said: “It is a fundamental principle of 
our law that every proceeding in a court of justice should be 
held in public, unless there is some overwhelming reason for it 
to be in private... It has often been said that a judge when 
he tries a case is himself on trial to see that he behaves 
properly, conducts the case properly, and that his reasons, 
when given, justify themselves at the bar of public opinion 

The great principle should always be that cases should 
be heard in open court when the newspaper reporters are there 
to represent the public and to see that everything is rightly 
done. They are, indeed, in this respect, the watchdogs of 
justice.” The point had been well illustrated only three 
days previously in the Court of Appeal where an application to 
hear in private an interlocutory appeal concerning the custody 
of two children, aged nine and eight, was rejected. “‘ We 
generally rely,” said Lord Justice Hopson, “ on the good sense 
of the Press in these cases, unless there is something very 
unusual. We really are not able in this court to hold 
proceedings in private.” 


Architects as Estate Agents 


AN architect had practised as an estate agent as well as 
an architect for thirty-five years. In 1934 he had availed 
himself of his right under the Architects (Registration) Act, 
1931, to have his name included on the register of architects 
created pursuant to that Act. The Act had also set up an 
Architects’ Registration Council and a discipline committee. 
Some time after the passing of the Act the Council had issued 
a code of professional conduct which provided that estate 
agency should not form part of a registered architect’s 
practice. The discipline committee then found that the 
architect was guilty of conduct which was disgraceful to 
him in his capacity of architect in carrying on business as 
an estate agent in combination with his practice as an 
architect, and ordered that his name be removed from the 
register of architects, that he should be disqualified from 
registration for two years and that his name should not be 
re-entered on the register unless he submitted himself to 
an examination. In an appeal under the Act, Hughes v. 
Architects’ Registration Council of the United Kingdom (The 
Times, 25th May) a Divisional Court held, allowing the 
appeal, that if the committee was right it would have been 
open to the Council to remove the appellant’s name from the 
register as soon as it was entered. It could not reasonably 
be said, Lorp GopparD stated, that it was disgraceful for 
him to continue his other occupation after a date which the 
Council chose to appoint. 
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THIRD PARTY PROCEEDINGS IN MAGISTRATES’ 
COURTS 


THis article will briefly indicate a suggested procedure to be 
followed in a magistrates’ court when the person summoned 
takes proceedings against the person whom he alleges to be 
actually responsible for the commission of the offence. This 
right to take “third party” proceedings, as they may 
conveniently be called, arises under certain statutes only, 
which would otherwise impose absolute liability. Some 
statutes give no exemption for a master or principal where a 
third person commits an offence as his servant or agent ; 
parts of the Road Traffic Acts and of the regulations made 
thereunder, for example, impose absolute liability for ‘‘ using ” 
and make no provision for “third party” proceedings. 
Others, while imposing strict liability, allow the person 
summoned the defences of acting innocently or of having 
taken all reasonable precautions himself (Merchandise Marks 
Act, 1926, s. 5 (5); Fertilisers and Feeding Stuffs Act, 1926, 
s. 20 (2)), or of having used all due diligence (Agriculture 
(Safety, Health and Welfare Provisions) Act, 1956, s. 16). 
Lastly there are a number of statutes and orders which allow 
the person summoned himself to summon before the same 
court the person actually responsible and, if the case against 
the latter is proved and his own due diligence shown, the 
former escapes any penalty. The Road Traffic Act, 1956, 
Sched. VII, which relates to the sale of protective helmets, 
appears to be the latest example of the latter form of procedure, 
which is at least as old as the Factory and Workshop Act, 
1901, s. 141. The Merchandise Marks Act, 1926, s. 6, allows 
an employer or principal this right in addition to the defences 
given by s. 5 (5), supra. 

Other examples of this procedure are found in the Sale of 
Food (Weights and Measures) Act, 1926, s. 12 (5), the Factories 
Act, 1937, s. 137 (1), the Shops Act, 1950, s. 71 (6), and the 
Food and Drugs Act, 1955, s. 113. Like provisions appear in 
some orders relating to food. The wording of the provisions 
varies and the differences are indicated in the notes to s. 113 
in Bell’s Sale of Food and Drugs, 13th ed., p. 186. The 
shortest of them is s. 71 (6) of the Shops Act, which reads :— 


“Where the occupier of a shop is charged with an offence 
under this Act, he shall be entitled upon information duly 
laid by him to have any other person whom he charges as 
the actual offender brought before the court at the time 
appointed for hearing the charge; and if, after the 
commission of the offence has been proved, he proves to 
the satisfaction of the court that he has used due diligence 
to enforce the execution of this Act and that the said other 
person has committed the offence in question without his 
knowledge, consent or connivance, the said other person shall 
be summarily convicted of such offence, and the occupier 
shall be exempt from any fine.” 


The other provisions deal with procedural matters in addition, 
but s. 71 (6) sets out the substance of the “ third party” 
procedure now under consideration. 

Under each statute save the Shops Act, at least three days’ 
notice to the prosecutor is required and obviously the third 
party must be given adequate time to prepare his defence, 
so the first defendant must get things moving well before the 
hearing. The form of information for use under s. 113 of 
the Food and Drugs Act will be found among the precedents 
in App. I to Stone’s Justices’ Manual; a shorter form will 
be found on p. 18 of Supplementary Volume No. 2 of Oke’s 


Magisterial Formulist, 14th ed. The main volume of Oke 
gives on pp. 675, 954 and 1018 like forms for third party 
proceedings under the Merchandise Marks, Shops and Weights 
and Measures legislation. No precedent under the Factories 
Act is given, but it should be easy enough to adapt one of 
the cited precedents, so long as it is clear from the information 
that the proceedings are being taken in pursuance of the 
“ third party ’’ section. 


Procedure in court 


Each of the sections cited requires the first defendant to 
prove that he has used “ due diligence ” in seeking to observe 
the law and, if he fails to prove this, he will not escape full 
liability, however guilty the third party may be shown to be. 
If he proves that he has used due diligence, he must then 
show, in effect, that the offence was due to the third party. 
The Magistrates’ Courts Rules, 1952, do not lay down the 
procedure to be followed in court when both the original 
defendant and the third party are before it, and an advocate 
coming to such proceedings for the first time may wonder in 
what order the magistrates will wish the evidence to be given. 
This is a matter which has been considered by the Council of 
the Justices’ Clerks’ Society and the procedure which they 
suggest should be followed is set out in their magazine, 
the Justices’ Clerk, of May, 1950. 


The sequence suggested by the council is as follows :— 


(1) Principal defendant’s plea taken on the issue—this 
obviously will be “ not guilty.” 

(2) Proof by the prosecutor of the commission of the 
offence. 

(3) Proof by principal defendant of due diligence. 

(4) Consideration by the court and, if the magistrates 
are not satisfied that the principal defendant has proved his 
diligence, then his conviction and the end of the case. If the 
magistrates, however, are satisfied that he did show due 
diligence, then : 

(5) Allegation by the principal defendant that the third 
party has committed the offence. 

(6) Plea of third party taken. If it ts “ guilty,” then the 
court presumably will impose a fine on him then and there 
and let the principal defendant go. If the plea is “ not 
guilty,” then: 

(7) Issue tried between the principal defendant and the 
third party, the burden of proof being on the former. 

(8) Conviction of one of the two parties. The principal 
defendant must be convicted unless the magistrates are 
satisfied not only that he has used due diligence but also 
that the third party has committed the offence without his 
(the principal’s) consent, connivance or wilful default. If 
they are so satisfied, the third party is convicted and liable 
to a fine. 


As regards (7), the third party may cross-examine witnesses 
called by the principal defendant and may, of course, give 
evidence himself and call witnesses. In the council’s opinion, 
he may also cross-examine witnesses called for the prosecution 
at stage (2). As the third party may be liable to a fine later 
if the first defendant establishes due diligence, it is submitted 
that the third party may also cross-examine witnesses called 
at stage (3) to prove due diligence ; the prosecutor clearly has 
the right of cross-examination at stage (3) and all the statutes 
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save s. 71 of the Shops Act give him (the prosecutor) a like 
right to cross-examine the principal defendant and _ his 
witnesses at stage (7) and to call rebutting evidence. It is 
not clear who may cross-examine the third party and his 
witnesses at the latter part of stage (7). As there is an issue 
between him and the first defendant, it is submitted that the 
latter has the right of cross-examination; whether the 
prosecutor can in all cases cross-examine the third party and 
his witnesses is not clear, but it is submitted that he can 
certainly do so if the third party’s evidence shows that the 
offence was never committed. If the prosecutor is allowed 
the right of cross-examination in all cases, it is suggested that 
this would not lead to irregularity or injustice, as presumably 
the questions would be relevant to the general issue, and that 
the High Court would not quash a conviction on the sole 
ground that the prosecutor had been allowed to ask relevant 
questions. 

The opinion of the council was given in relation to s. 137 
of the Factories Act, 1937, but the procedure proposed would 
seem to be apt for all the sections mentioned. There are 
several cases on these various “ third party ”’ sections and the 
textbooks do not always indicate those on the other sections 
in the notes to a particular section. The practitioner is 
therefore advised, when considering this procedure, to look 
at the notes in Stone’s Justices’ Manual to the Food and 
Drugs and Weights and Measures provisions or at those in 
Bell (13th ed., p. 186) or Jennings’ Law of Food and Drugs, 
2nd ed., p. 263. 

Third party in Scotland 

Under s. 114 of the Food and Drugs Act, 1955, a defendant 
in England may show that the contravention was due to the 
act or default of another person in Scotland or Northern 
Ireland and, if he proves this and his own due diligence, he 
will be acquitted. The third party must have notice of the 
defendant’s allegation and may appear at the hearing. This 
provision is necessary because the Food and Drugs Act 
does not apply to Scotland nor (save as indicated in s. 134) 
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to Northern Ireland, and there is no power to convict in 
England a third party whose contravention occurred in either 
of those countries (Askey’s (Airdrie), Lid. v. O’Reilly (1951), 
an unreported decision of the Divisional Court noted in Bell, 
13th ed., p. 191). The Acts relating to Merchandise Marks 
apply to Scotland and Northern Ireland and those relating to 
Shops, Factories, Weights and Measures and Road Traffic 
to Scotland. Third party proceedings may thus, it is sub- 
mitted, be taken under those Acts against a person in Scotland 
by a principal defendant summoned in an English court. If 
the third party is in Northern Ireland, third party proceedings 
may be taken only if the relevant Act applies there and there 
is the procedural point that a summons issued by English 
magistrates for an offence may not be lawfully served in 
Northern Ireland, although a warrant for arrest even for a 
summary offence may be executed there. It is, however, 
arguable from dicta in Malcolm v. Cheek [1948] 1 K.B. 400; 
92 Sot. J. 41, that, if the information is laid by the principal 
defendant, that may be sufficient even though no summons 
can be served. If the third party’s contravention occurred in 
Eire, it will be necessary to make special inquiry whether any 
Act replaced here by one of the cited Acts and giving the right 
to take third party proceedings is still in force there. One 
must, of course, distinguish between cases where the third 
party’s contravention took place outside England and where 
it took place in England and he has since left England ; 
it is only in the former case that the extra-England application 
of the statute is relevant. In the latter case, third party 
proceedings may validly be taken even though he cannot be 
served (Malcolm v. Cheek, supra). 

Where a number of Acts are construed as one, as the 
Merchandise Marks Acts, 1887 to 1926, and the Weights and 
Measures Acts, 1878 to 1926, are, the right to take third party 
proceedings will generally be available for a contravention of 
any of those Acts (Hart v. Hudson Bros., Ltd. [1928] 2 K.B. 
629 ; 72 Sox. J. 584). 

G. S. W. 


LIFE COVER FOR DONEES HIT BY CLAUSE 35 


THERE seems little doubt that cl. 35 of the Finance Bill will 
duly be enacted without substantial amendment. Apart from 
the taxation aspects examined elsewhere (ante, p. 399) and 
the dispute over retrospective or retro-active legislation which 
has agitated correspondents to The Times, donees affected 
by the clause must be giving serious thought to their position. 

Where the gift is three years old and the potential liability 
say £40,000 on an original gift of £50,000, a donee who has 
no more than £30,000 in readily realisable securities will 
rapidly be seeking an appointment with his solicitor. 
Practitioners who will doubtless have warned their clients of 
the possibility of such legislative action have, however, another 
string to their bow if the donor remains medically fit. If, in 
the above example, the donor is now sixty-eight years of age 
and, for simplicity, the estimated amount of duty at stake 
is £40,000 exactly and the remainder of the present statutory 
period still to run is precisely two years, then two annual 
premiums of £1,500 each or thereabouts will hedge the liability 
to duty. 

Such a policy is effected in the name of the donee and on 
the life of the donor. The important question arises whether 
the proceeds of such a policy would themselves attract duty. 
While s. 2 (1) of the Finance Act, 1894, would not apply, the 


position regarding the liability under s. 76 (2) of the Finance 
Act, 1948, is doubtful. Assuming such an absolute gift inter 
vivos does constitute a settlement within the definition of 
s. 76 (4), it has then to be decided whether the policy was 
effected by virtue or in consequence of a settlement. Whatever 
the law may be, however, present Estate Duty Office practice 
is to ignore such policies unless they are specifically provided 
for in the deed or other document(s) evidencing the gift. 

Since it can be manifested that the gift was meant to 
escape liability entirely as from the date of redemption of the 
short-term securities (in a Sneddon type of case) it does appear 
that, as the present practice runs, the donee and donor can 
yet achieve their ends by effecting such a policy. 

The present fiscal trend, together with the swing to the 
left in the local elections, lend force to the view that an extension 
of the five-year period is by no means impossible even if the 
difficulties of tracing back, say, eight years, are realised. Many 
life offices are prepared to quote an additional premium to 
allow the term of the policy to be extended at the rates 
current at the date of such extension should the Legislature 
thus intervene. Such additional premium is not excessive. 
In the example quoted a further £350 per annum or thereabouts 
would be required. G. W.S. 
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Common Law Commentary 


A SCRAP OVER IRON 


In the ancient town of Basrah on the Persian Gulf treasure 
was to be found on an occasion in the middle of the year 1951. 
It was a somewhat prosaic form of treasure: 6,000 tons of 
scrap iron, and it belonged to one Vassos. Vassos was 
from Baghdad, and he did a deal with one Chbib, who in turn 
treated with one Haddad. Haddad’s outlook, eschewing the 
parochial, embraced wider vistas than the nearby towns of 
his own country; he sold the iron to one Citati of Buenos 
Aires, and the latter arranged for shipment from Basrah 
to Buenos Aires by a charterparty made between Citati 
and the Universal Cargo Carriers Corporation. 


By the time that the chartered ship had arrived at Basrah 
the price of scrap iron had risen a good deal. Whether it 
was because of this, or for some other reason, that Citati 
could not persuade those with whom he had dealt to load 
his iron we do not know, but the fact was that the loading 
of the ship was held up. The term of the charterparty was 
that the iron would be loaded at 1,000 tons per day ; hence, 
when only three days were left before the expiration of the 
“lay days” with the ship still unloaded, the owners decided 
that they would cancel the charterparty and hire the ship 
out elsewhere, because it would not then be possible to load 
the ship within the time allowed. 


Out of these comparatively simple facts a great many 
legal problems arose. Were the owners entitled to cancel 
the charter, and, if so, on what grounds? In the subsequent 
dispute (Universal Cargo Carriers Corporation v. Citati [1957] 
2 W.L.R. 713; ante, p. 320) two possible grounds were 
discussed: either breach by renunciation or frustration. 


Before either of these grounds could be used to justify 
cancellation of the contract, it was necessary to show that 
what had not been done or could not be done was something 
in the nature of a breach of condition as distinct from a 
breach of warranty (in the modern sense in which these 
terms are used as denoting, in the case of a breach of warranty, 
a right to claim damages only). What was it that Citati 
had not done, or could not do? + Expanding our version of the 
facts, it was alleged that Citati had (1) failed to nominate an 
effective shipper ; (2) failed to nominate a berth; (3) failed 
to load a cargo ; and (4) been guilty of conduct amounting to 
a repudiation. There was a counter-claim by Citati for 
damages for wrongful repudiation of the charterparty by 
the owners of the ship. 


In fact, there was authority to the effect that failing to 
nominate a shipper is not a breach of a condition but only 
of a warranty sounding in damages, and as to items (2) and (3) 
it was held (by the arbitrator) that breaches of these had not 
been proved because a reasonable time for fulfilling these 
had not expired when the owners took the ship away. We 
may summarise the arbitrator’s findings by saying that, 
whilst he was satisfied that the charterer, Citati, was willing 
to perform the contract, he could not in fact do so before the 
end of the lay days nor within a reasonable time thereafter ; 
and further, with regard to the issue of frustration, that the 
charterer could have loaded before the delay became so long 
as to frustrate, but that a reasonable shipowner, on the facts 
known to the owners when they cancelled, as interpreted in 
the light of later events, would conclude that the charterer 
was unable to load before the charter would be frustrated. 


3 


Further questions 


Here are some of the subsidiary problems that arose: 
(a) Is the expiration of a reasonable time the same period 
as the expiration of a period which will give rise to frustration ? 
(6) Are the facts in a case of this sort to be judged in the 
light of the events known at the time, or in the light of later 
events ? (c) Where there is a breach of warranty by delay 
in loading (carrying liquidated damages in the form of 
demurrage) can the party in default ‘“ purchase time by 
paying damages” to keep the contract alive? (d) Given 
that renunciation of a condition entitles the other party to 
cancel the contract, does renunciation to be effective require 
that the renouncer must be acting deliberately and not 
through force of circumstances? (e) Can impossibility of 
performance on A’s part brought about by others be treated 
as an anticipatory breach by A? (f) If a party rescinds 
for the wrong reason, can he support his rescission by a 
subsequently discovered good reason ? 


Court’s powers limited 


In addition to these problems, the court took the opportunity 
of commenting on the unsuitability of arbitration proceedings 
in commercial disputes of this kind, and particularly on the 
absence of a power in the court to draw inferences of fact. 
Since the case was a case stated by the arbitrator so that the 
judge was not acting in an appellate capacity, he could not 
take advantage of the power to draw inferences as can an 
appellate court (see, for a discussion of this point, Edwards 
v. Bairstow [1955] 3 W.L.R. 410 and Benmax v. Austin 
Motor Co., Lid. [1955] 2 W.L.R. 418). 


Effect of delay 


The case stated came before Devlin, J. There is not space 
enough here to do full justice to the judgment, but there 
emerges from it a number of useful principles. Dealing first 
with the question of delay, his lordship held that, although 
some forms of delay, such as delay in providing a cargo for 
a ship, may be breaches of a warranty, the delay may become 
so prolonged that the breach assumes the character of breach of 
a condition so that the aggrieved party is entitled to rescind. 
If we may, with respect, comment on this view of the matter, 
we should suggest that obligations relating to time of 
performance are inaptly referred to as “ warranties’’ or 
“ conditions.” It is not the ¢erym of the contract that should 
be labelled, but the performance thereof that may be described 
as either a breach equivalent to a breach of warranty, or a 
breach equivalent to a breach of condition (see an analogous 
case on this: Maple Flock Co., Ltd. v. Universal Furniture 
Products, Ltd. [1934] 1 K.B. 148, relating to failure to deliver 
a number of instalments of goods). Needless to say, it was 
laid down that a party cannot purchase time by paying 
damages for an indefinite period. 

His lordship further held that the yardstick for measuring 
delay to see whether it justifies cancellation or amounts to 
frustration is the same, so that the arbitrator was wrong in 
treating these periods as different, which, by his findings, 
he clearly had done. 

Repudiation 

Dealing with the question what conduct amounts to 

repudiation, it was held that the conduct need not be 
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deliberate. In Heyman v. Darwins, Lid. [1942] A.C. 356, at 
p. 397, the House of Lords enumerated the types of conduct 
which enable the other party to treat a contract as discharged : 
(1) renunciation; (2) disabling oneself from performing ; 
(3) failing to perform. The first two are forms of anticipatory 
breach of which the second one is a form of impossibility, 
which may or may not be deliberate, and so there may be 
an alternative claim in frustration (where it is not deliberate), 
but in practice, because renunciation is easier to prove than 
frustration, parties chose to treat case (2) as renunciation. 
Hochster v. De La Tour (1853), 2 E. & B. 678, established that 
renunciation is treated as final when acted on by the other 
party. Both these forms of anticipatory breach “have a 
common characteristic that is essential to the concept, 
namely, that the injured party is allowed to anticipate an 
inevitable breach,” said his lordship (at pp. 731-32). 
Amplifying what was said of the deliberateness of the conduct, 
Devlin, J., added: “ Anticipatory breach was not devised 


LEASE BY 


THE decision in Church of England Building Society v. Piskor 
[1954] 1 Ch. 553 that a tenancy granted by the purchasers 
before completion of the sale bound a mortgagee taking a 
legal charge executed by the purchasers immediately after 
the conveyance to them was—if one may respectfully say so— 
obviously correct ; but the conclusions to be drawn from the 
decision are not so obvious. 

The facts were as follows. In September, 1946, the 
purchasers agreed to buy leasehold property which was 
subject to the Rent Restriction Acts. The purchasers having 
been allowed to take possession before completion granted 
weekly tenancies and one tenant was in possession before 
and at the date of completion of the contract for sale. 

In November the purchase was completed, the lease being 
assigned to the purchasers who on the same day but by a 
separate deed executed a legal charge to the plaintiffs. The 
plaintiffs as mortgagees claimed possession, the question being 
whether the tenancy was binding on the mortgagees. 

The tenant contended that his tenancy was good by 
estoppel which was fed by the legal estate assigned to the 
purchasers. The plaintiffs claimed that the assignment to 
the purchasers and the legal charge were one transaction, 
there being no moment of time between the assignment and 
the legal charge which would feed the estoppel and confer on 
the tenant a legal estate having priority to the legal charge. 

The Court of Appeal held that the estoppel in favour of the 
tenant was fed by the legal estate which must of necessity 
have vested in the purchasers before they could grant the 
legal charge. Consequently the tenancy had priority to the 
rights of the plaintiffs under the legal charge. 

The court appears to have assumed that, if the vendors 
had conveyed the legal estate direct to the mortgagees, the 
latter would have obtained a legal estate having priority to 
the tenancy; and it has since been suggested that in such 
cases the vendor should limit a mortgage term to the 
mortgagees and then convey the property to the purchaser 
subject to the mortgage term (see ante, p. 200). 

The question whether this device would be effective is of 
practical importance. It seems to have been considered 
(1) that the tenancy was an equitable interest which would be 
defeated if the mortgagees obtained a legal estate without 
notice; this was the view taken by Harman, J., in the 
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as a whip to be used for the chastisement of deliberate contract 
breakers, but from which the shiftless, the dilatory or the 
unfortunate are to be spared... .” 

On the question how one judges conduct alleged to justify 
cancellation—whether in the light of what is known at the 
time of cancellation or in the light of later events—his lordship 
took different views of frustration and of breach of contract. 
So far as frustration is concerned, one takes the facts known at 
the time only: a principle established in Bank Line, Lid. v. 
Capel (A.) & Co. [1919] A.C. 435, 454 (in which it was said that 
“rights ought not to be left in suspense or to hang on the 
chances of subsequent events. The contract binds or it does 
not bind, and the law ought to be that the parties can gather 
their fate then and there ...’’); but so far as breach is 
concerned, one takes all the evidence put in at the trial (at 
p. 739) and a different reason from that put forward at the 
time may be relied on at the trial. 

This is a judgment deserving of some study. 


L. W. M. 


ESTOPPEL 


similar case of Coventry, etc., Building Society v. Jones [1951| 
1 All E.R. 901, and by the Master of the Rolls in Universal 
Permanent Building Society v. Cooke [1952] Ch. 95, 99; and 
(2) that the legal estate, if it passed direct from the vendors 
to the mortgagees, would be paramount to the interest of 
the purchasers and of the tenant. 
It is, however, respectfully 
proposition can be supported. 


submitted that neither 


Tenancy an equitable interest ? 


As to (1), the cases show that as between the lessor and 
tenant and their respective privies the reversion and term 
under a lease by estoppel have all the qualities of a legal 
estate. Thus in Dancer v. Hastings (1826), 12 Moore C.P. 34, a 
distress for rent, the lease being good by estoppel only and 
containing no express power of distress, was held to be valid. 
The same view was taken in Morton v. Woods (1868), L.R. 
3 O.B. 658 (affd. L.R. 4 0.B. 293), where Cockburn, C.J., 
said (at p. 668): “ But it is well settled that if a party takes 
land and enters as lessee of another, and the right of the lessor 
is in no way altered, the lessee is estopped from denying that 
relation and that the legal estate and reversion is in the 
lessor.’’ And an assign of the conventional reversion has 
the same right: Gouldsworth v. Knights (1843), 11M. & W. 
337. The significance of those cases is that a power of 
distress is not incident to an equitable reversion unless it is 
expressly given by the lease. See Schalit v. Joseph Nadler, 
Ltd. [1923] 2 K.B. 79. 

It has also been held that an assign of the conventional 
reversion can sue on an express covenant by the lessee to 
repair. This was decided in Cuthberison v. Irving (1859), 
4 H. & N. 742; affd. (1860), 6 H. & N. 135, where 
Wightman, J., said (6 H. & N., at p. 741): “The lessee is 
estopped from denying that the plaintiff had such a legal 
estate as would warrant the lease; and as no other legal 
estate or interest is shown to have been in the lessor, it must 
be taken as against the lessee by estoppel that the lessor 
held an estate in fee.” Similarly, an assign of a term arising 
by estoppel can be sued on the lessee’s covenant to repair 
(see Taylor v. Needham (1810), 2 Taunt. 278). The right for 
an assign of the reversion to sue, and the liability of an 
assign of the term to be sued, on the lessee’s covenants before 
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the Conveyancing Act, 1881, could arise only if there was 
legal privity of estate between the parties (see Webb v. Russell 
(1789), 3 T.R. 393, and Taylor v. Needham, supra). And 
in Green v. James (1840), 6 M. & W. 656, it was definitely 
decided that a lessor is estopped from denying that he had 
a legal estate. 

It follows that in the Church of England case as between 
the tenant and the purchaser and the mortgagees if they 
claimed under the purchaser (a question which is considered 
below), the tenant’s estate must be treated as a legal estate 
which bound the mortgagees, whether or not the estoppel was 
fed, and whether or not the mortgagees had notice of the 
tenancy. 

Mortgagee’s estate paramount ? 


As to (2)—it is settled that if the lessor granted the lease 
without having a legal title and subsequently acquires a 
legal estate, then the legal estate feeds the estoppel and the 
term and reversion take effect in interest and not by estoppel 
(Cuthbertson v. Irving, supra). And the same result follows 
if the legal estate is acquired by an assign of the reversion 
(Mackley v. Nutting [1949] 2 K.B. 55). The only exception 
is when at the date of the lease there was a legal mortgage 
in existence having priority to the interest of the lessor. 
In such a case if an assign of the reversion redeems the 
mortgage and obtains the legal estate, the legal estate retains 
its priority over the interest of the lessor and entitles the 
assign of the reversion to evict the tenant (Doe d. Downe (Lord) 
v. Thompson (1847), 9 Q.B. 1037). But if the lessor himself 
obtains a reconveyance, the estoppel is fed and the term 
becomes a legal term in interest and not by estoppel (see 
Webb v. Austin (1844), 7 Man. & G. 701). And the same 
result follows if the mortgagee reconveys the legal estate to 
a predecessor in title of the lessor (Sturgeon v. Wingfield (1846), 
15 M. & W. 224). 

It seers, therefore, that the only benefit which feeding 
the estoppel gives to the tenant is that the legal estate, if it 
becomes vested in the lessor, loses its paramountcy and so 
can no longer destroy the tenancy as it could do if it was 
conveyed to a third party. The above cases were not brought 
to the attention of the court in the Church of England case 
or in any of the preceding cases on the same subject. 

If the above reasoning is correct, the question whether in 
the Church of England case the mortgagees would have been 
protected by taking a conveyance direct from the vendors 
depends on whether at the date of completion the estate of 
the vendors was paramount to the interest of the purchasers. 
The answer to this question depends on the relation of a 
vendor to the purchaser of land. It is settled that on payment 
of the purchase money the vendor becomes a bare trustee 
of the property for the purchaser and is bound to convey the 
property to the purchaser or as the purchaser directs (see 
Ridout v. Fowler [1904] 1 Ch. 658). It would, therefore, be 
obviously unjust if the purchaser could escape from his 
obligation to the tenant by directing the property to be 
conveyed to the mortgagees; and it is submitted that a 
conveyance by the vendor (by the direction of the purchasers) 
to the mortgagees would have the same effect as would 
a conveyance by the vendor to the purchasers and by 
the purchasers to the mortgagees. In fact this was so 
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decided in Carpenter v. Parker (1857), 3 C.B. (N.s.) 206, 
in which a tenant claimed damages from his lessor (the 
defendant) for breach of the latter’s covenant for quiet 
enjoyment free from disturbance by persons claiming under 
the lessor. The defendant had limited a term of 1,000 years 
to trustees in trust to raise money by mortgage to pay the 
defendant’s debts. This the trustees did by assigning the 
term to the mortgagees. Later, the defendant granted a 
lease (which was good by estoppel) to the plaintiff who was 
evicted by the mortgagees. The court held that the mort- 
gagees were persons claiming under the defendant who was, 
therefore, liable under the covenant. Cockburn, C.J., said 
(at p. 236): ‘‘ It seems to me to be perfectly clear that the 
term which was assigned by way of mortgage to the 
L’Estranges was created with the concurrence and co-operation 
of the defendant himself, and was assigned by his desire and 
for his benefit. There is no doubt, therefore, that the mort- 
gagee claimed adversely to the plaintiff, and that the latter 
is entitled to say that he [the mortgagee] is a person claiming 
by, from, or under the defendant.” 

Applying Carpenter's case to the Church of England case, 
the trust was created by the joint action of the vendors and 
purchasers, and the legal estate held under the trust, had it 
been assigned direct to the mortgagees, would have been so 
assigned by the desire and for the benefit of the purchasers, 
and the mortgagees would have been persons claiming under 
the purchasers and bound by the tenancy. 


Protection of the mortgagee 


How then can mortgagees be protected? The answer is 
that a lease by estoppel does not arise until the tenant takes 
possession (City Permanent Building Society v. Miller {1952} 
Ch. 840, 848) and continues only so long as the tenant 
remains in possession (Morton v. Woods, supra, and Tadman 
v. Henman [1893] 2 Q.B. 168). If, therefore, on inquiry and 
inspection the premises are found to be unoccupied immediately 
before completion, the mortgagees will be protected. The 
same precaution should, of course, be taken by a purchaser 
because, if the vendor has granted a legal tenancy—which in 
the case of a large property may have been forgotten—the 
purchaser will be bound by the tenancy notice or no notice. 
Further protection could be obtained by the mortgagees 
taking an assignment of the vendor’s lien for the purchase 
money as additional security, the lien being registered as an 
equitable charge under s. 10 (1), Class C, of the Land Charges 
Act, 1925. The lien being paramount to the purchaser’s 
estate would entitle the mortgagees to a judicial sale free 
from the tenancies. See Wilson v. Kelland [1910] 2 Ch. 
306, 312. 

Finally, no reliance should be placed on the negative result 
of a search for estate contracts. Such a contract requires 
registration only if it is “ by an estate owner or by a person 
entitled at the date of the contract to have a legal estate 
conveyed to him”: s. 10 (1), Class C (iv), of the Land Charges 
Act, 1925. And with all respect to the view taken by 
Harman, J., in the Coventry case, supra, a purchaser is not 
entitled to have a legal estate conveyed to him until he has 
paid the purchase money. 

L. H. E. 





Mr. HAROLD BEDForRD, deputy town clerk of Margate, has been 
appointed town clerk of Stamford, Lincs., with effect from 
20th June. 


Mr. PETER J. FLoyD, assistant solicitor to the North Riding 
County Council, will be leaving Northallerton in July to take up 
a similar post with Essex County Council. 
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IDENTITY OF PARTIES 


Two decisions in which the question of identity of a party 
affected the issue, and which were decided in the earlier part 
of the preceding decade, have been subjected to some criticisms. 
In the one, Sowler v. Potter [1940] 1 K.B. 271 ; [1939] 4 AI E.R. 
478, Tucker, J. (as he then was), held that the concealment 
by an intending tenant of her identity, consideration of the 
person being a vital element in the transaction from the 
landlord’s point of view, rendered the subsequently granted 
lease void. In the other, Danziger v. Thompson [1944] 
K.B. 654, Lawrence, J., admitted evidence to show that a 
person named in a tenancy agreement as the tenant had 
entered into that agreement as agent for another person. 


A vital element 


I mentioned two reports of Sowler v. Potter because one 
of them gives more facts than the other, but the other gives 
some account of the arguments, which the one does not ; 
and for present purposes both facts and arguments are of 
importance. 

The story began with the conviction of the defendant, 
who then bore a different name, of permitting disorderly 
conduct in a café in the City of London. Soon after that 
she approached the plaintiff's letting agents (who would 
have known about the conviction) and negotiated a lease of 
another city café belonging to the plaintiff, using, in the course 
of the negotiations, a name which she subsequently, i.e., before 
the grant of the lease, “assumed” by deed poll. The 
plaintiff originally sued for possession, mesne profits and 
damages for breach of some covenant (which explains why 
the case was tried in the King’s Bench Division), but, as the 
result of an application to strike out the statement of claim, 
asked for a declaration that the lease was void ab initio, 
and for damages for use and occupation and for fraudulent 
misrepresentation. And the basis of her claim as expressed 
by Tucker, J., was: ‘It is said that the plaintiff, through 
her agent, was mistaken with regard to the identity of the 
person with whom the lease was made. It is furthermore 
said, though this would not be essential to that part of the 
case, that in fact that mistake was brought about by the 
fraud of the defendant, Potter, in concealing her identity 
and representing that she was a different person from that 
which she was. Accordingly, it is said that the lease is void 
ab initio and that everything that has been done under it is 
also void, so that the defendant was at all times a trespasser 
and must be dealt with as such.” 


The de facto individual 


Both sides cited Lord Haldane’s speech in Lake v. Simmons 
[1927] A.C. 487. The main issue in that case, in which a 
jeweller claimed insurance money under a Lloyd’s policy, 
was whether the plaintiff had “ entrusted ” the subsequently 
stolen articles to a woman who had obtained them from him 
“on approval”’ by falsely describing herself as the wife of 
one B (whose name the plaintiff entered in his books) and 
telling him that she wanted to show one to her husband and 
another to her sister’s fiancé (a purely fictitious person). 
Lord Haldane adopted the distinction to be found in 
Pothier’s Traité des Obligations: “whenever the consideration 
of the person with whom I am willing to contract enters as 
an element into the contract which I am willing to make, 


error with regard to the person destroys my consent and 
consequently annuls the contract ... On the contrary, when the 
consideration of the person with whom I thought I was 
contracting does not enter at all into the contract, and I 
should have been equally willing to make the contract with 
any person whatever as with him with whom I thought I 
was contracting, the contract ought to stand.’’ One might 
have thought that the last words should have been “ with 
whom I thought I was negotiating, a valid contract is con- 
cluded ’’ ; however, it was by applying this part of the pro- 
nouncement that Horridge, J., had held, in Phillips v. Brooks, 
Lid. [1919] 2 K.B. 243, that a jeweller had sold an article toa 
purchaser who had pretended to be someone else, though the 
title to delivery was voidable—for there had been consensus 
with the person identified by sight and hearing and belief 
did not depend wholly on identity of character and capacity. 

Tucker, J., held that the consideration of the person with 
whom the other person was willing to contract did enter as an 
element, etc. ‘I think that this case of landlord and tenant 
is clearly one where the consideration of the person with whom 
the contract was made was a vital element in the contract, 
and that, therefore, if there was any mistake on the part of 
the plaintiff with regard to the identity of the person with 
whom she was contracting, the contract is void ab initio.” 
The learned judge was satisfied that there had been fraud, 
but this did not matter. 

Identity 

The word “ identity ’’ does not occur in Pothier’s treatise, 
and one may be inclined to ask whether its introduction into the 
dispute by Lord Haldane was justified, and also what exactly 
it covers. But in Gordon v. Street [1899] 2 O.B. 641 (C.A.) a 
“notorious ’’ moneylender of whose existence the defendant 
was aware was held to have concealed his identity by con- 
tracting in a different name, and it was held that the contract 
could not stand; A. L. Smith, L.J., making it clear that, 
quite apart from the question of fraud, the element of mistake 
with regard to identity had that effect. 

But it does seem doubtful whether, if the plaintiff's agent 
had not said in his evidence that he remembered the dis- 
orderly conduct case having been reported in the newspapers, 
the plaintiff could have succeeded on the ground of mistake. 
The agent was aware, said Tucker, J., that there was in 
existence a Mrs. A. R., a convicted person, and he thought 
when he entered into this contract with the defendant that 
he was entering into a contract with some other person than 
the Mrs. A. R. who had been convicted. This fact, which is 
not mentioned in either headnote, seems to be one to which 
importance should be attached. There is considerable 
difference between representing oneself to be some particular 
person and not disclosing that one is some particular person, 
and ‘‘ mistaken identity ” seems to require a little stretching 
if it is to cover the latter phenomenon. 


The remedy 


The judgment is not reported to have dealt with an argu- 
ment to the effect that the court was being asked to unscramble 
eggs. It was urged on the defendant’s behalf that, even if 
she had intended to use the premises for an unlawful purpose, 
the lease was vested in her. The reference to intentions 
seems unnecessary, but may have been made because there 
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was such an intention in Feret v. Hill (1854), 15 C.B. 207, 
which was cited. But Tucker, J., does not appear to have 
gone into the question whether, in the absence of a breach of 
implied condition, the lease could be held to be void ab initio ; 
and the learned judge dealt with the matter of damages 
by setting the sums paid as “rent” against the claim for 
trespass. Bell v. Lever Bros., Ltd. [1932] A.C. 161 was not 
mentioned ; as Denning, L.J. (as he then was), demonstrated 
later in Solle v. Butcher [1950] 1 K.B. 671 (C.A.), the effect 
of that decision was that such a mistake (there being no 
fraud) made the lease voidable, not void. This would, 
however, mean that the lease could be set aside in equity 
“on such terms as the court thought fit,” so that the result 
might not have been different. 


Agent or nominee 


In Danziger v. Thompson [1944] K.B. 654 a landlord sued 
three defendants for arrears of rent due under a tenancy 
agreement for a flat. The three were a married couple and 
their daughter, who had not attained her majority at the 
date when the agreement, in which she was described as 
“tenant,” had been made. It is not clear whether she signed 
the counterpart or duplicate, or indeed whether there was any 
counterpart or duplicate ; what had happened was that the 
mother had called on the plaintiff's letting agent and agreed 
that the father should take the flat in the name of the daughter ; 
and the document(s) did say that the agreement was made 
between the plaintiff and the daughter (named) as tenant. 

In these circumstances, the plaintiff sought to show that 
the father was the tenant rather than that there had been 
any mistake as to ideutity ; and succeeded in so showing, 


[Vol. 101] 441 


Lawrence, J. (as he then was), holding that the description 
“tenant” did not negative agency, so that there was no 
inconsistency between the oral evidence and that afforded by 
the document. Judgment was given against the father with, 
for the other defendants without, costs. 

The case was fought on the issue of admissibility of evidence, 
and it is of some importance that the learned judge observed 
that what he held about “tenant” would not apply to 
“lessor,” an expression which connoted an antecedent 
proprietary interest. But it is also, in my submission, of 
importance that, according to the judgment, the daughter 
“had been represented to the plaintiff's agent as being of 
age.” Which suggests that, without going into the subtleties 
of the law of evidence, the plaintiff could have recovered the 
amount of arrears as damages for fraud. 

By way of footnote, mention may be made of Epps v. 
Rothnie [1945] K.B. 562 (C.A.), the main question in which 
was whether the plaintiff had become the landlord by pur- 
chase of a controlled dwelling-house which was unlet when 
purchased, that question being answered in the negative. 
But the letting to the defendant had been done by the plain- 
tiffs brother, the document not mentioning agency. It was 
held that, as the plaintiff was not suing on the agreement, 
this did not matter (the defendant having recognised him as 
landlord) ; but Lawrence, L.J. (as he had in the meantime 
become), did observe that (i) but for this, it might have been 
necessary to consider Danziger v. Thompson, and that (ii) even 
then, the only words in the agreement which could be con- 
tradicted by proof of agency were “ hereinafter called the 
landlord,” which were “not necessarily inconsistent with 
agency for an undisclosed principal.” R.B. 


HERE AND THERE 


THE RIGHT TO BE DIFFERENT 
THE assize system has undergone many modifications in the 
past and must obviously undergo many more in the future. 
One must accept necessary changes with a good grace, as the 
Lancaster solicitors found when, just a hundred years ago, 
they were trying vainly to recover for their town’s assize 
jurisdiction the areas of Lancashire lost not long since to 
Liverpool, arguing that, with the recent acquisition of railway 
and telegraph, Lancaster now had all essential modern 
conveniences, while, at the same time, it was easier not to 
mislay one’s witnesses there than in a town of such manifold, 
unfamiliar and beguiling attractions as Liverpool. They 
could not put the clock back; but though change and adapta- 
tion there must be, let the essential framework remain with its 
curious and interesting decorations, for this is one of those 
rare cases in which the frame is as interesting as the picture. 
Criminals come and criminals go; they are delivered or not 
delivered from gaol as the case may be. Actions are heard and 
determined and forgotten. But the assizes with their individual 
customs and ceremonials express the infinite variety of English 
local life now and down the receding vistas of the past, and 
that variety embodies the whole conception of liberty which 
is the right to be different, the right to go your own personal 
way as a free and lawful man so long as you injure no other 
man. 
OXFORD LAWMEN 

In another view, the assize customs are like geological or 
archelogical strata giving clues to the lives of our ancestors 
who have made us what we are. Each man may find what 


most appeals to him. Sir Frank Mackinnon, that assiduous 
collector of the curious on his circuit journeys, found in 
Oxford the splendid William III house where the judges lodge, 
the problem of whether to wear judicial robes or academic 
gown when dining in a college, the white kid gold-laced 
gauntlets presented to him by the Vice-Chancellor and the 
Mayor, the architectural improvements at Merton. (‘It isa 
rare and pleasant thing to find money spent solely on the 
amenities.) And what did Mr. Justice Diplock find recently 
when he visited Oxford as judge of assize ? Why, a round-up 
of horses and cattle specially arranged by the sheriff for his 
diversion. Sir Kenneth Diplock is a keen and accomplished 
horseman and he happened to remark at a dinner party how 
much he regretted that while he was Recorder of Oxford he 
had never managed to co-ordinate the date of Quarter Sessions 
with the Port Meadow drive. On the Meadow, near the 
centre of the city, freemen and commoners of Wolvercote 
village have the right to free grazing for their horses and 
cattle. Others graze their beasts there, too, and every year the 
sheriff calls on volunteers to round up and impound the 
animals. Owners with grazing rights redeem their beasts at 
twopence a head, the rest must pay four guineas. The sheriff 
organised a special drive so that the judge of assize, who 
as an undergraduate used to ride in the Meadow, could 
participate. One hopes that in cosmopolitan Oxford there are a 
few homesick Americans from Texas or Oklahoma to be 
cheered by the sight of the sheriff and his posse riding the 
range, Western fashion, in the great round up under the 
judge’s authoritative eye. They will, of course, assume that 








442 [Vol. 101] 


this is the Wild Western Circuit and that the “ home of lost 
causes ”’ is the home of lost and impounded cattle. It is a new 
conception of Oxford to see her as a sister under the skin to 
Arizona, when one thought of her as more akin to Detroit. 
Back in the States, they will be hearing stories of gun battles 
in the bar of the “ Mitre” between good guys in wide white 
hats and bad guys in even wider black hats and how the bad 
guys reach for the sky when the lawmen ride into town. 


THE BEST REMAINS 
SOMEBODY once said (I think) that culture is the residuum 
which remains after one has forgotten all one has learnt. So 
it is with one’s best founded convictions. A_ plausible 
slander of someone whom one has known intimately one will 
recognise instantly as untrue, though one has forgotten the 
thousand and one personal touches which have fixed the 
certainty in one’s mind. It is the same even with law, the law 
of the living courts, as distinct from a donnish capacity to 
memorise cases and statutes. Examinations are all very well 
provided they are not taken too seriously. Whether they 
are the old-fashioned hard fact and solid knowledge questions 
or the new-fashioned parlour game “ intelligence tests,’’ the 
justice they do to the candidate is at best rough justice. 


Country Practice 


DOWN IN 


A visit to London is a thrilling experience, but it is hard on 
the feet. This thought occurred to me after a tiring day as 
I wedged myself inside a warm telephone booth and dialled 
my cousin. She married a London solicitor, and when in 
those parts I generally try and contact them both, to talk 
over old times, and to see whether my cousin’s husband and 
I have anything in common, professionally speaking. The 
correct double purring noise snored into my ear as the 
telephone bell began ringing in, I supposed, my cousin’s flat. 
Nothing else happened. 

After a few minutes, instead of pressing button B, I just 
relaxed. Those who enjoy emptying their minds should 
certainly do so in a telephone booth in a London underground 
railway station. After studying the printed instructions for 
Portuguese telephone users, the mind can wander off and lose 
itself. 

My mind wandered off to my arrival in the great city the 
previous afternoon. Dear reader, have you ever arrived in 
London with a client who has never been nearer than 200 miles 
to the metropolis, nor further than 25 miles from his birth- 
place ; who has never stayed at an hotel, and can neither 
understand nor make himself understood by an ordinary 
Londoner ? Such a thing can happen, for it happened to me, 
and the ensuing twenty-four hours were just a little trying. 
It included an impressive conference with counsel, a tea in a 
puzzling self-service restaurant, an evening at the pictures to 
keep the client’s mind off his impending lawsuit, and so to 
bed. The next morning, my client rose later than usual— 
7 a.m.—so went out to see London for himself. He came 
back in half an hour, not much impressed, to breakfast. 
Then we had a trip to the Law Courts and obtained an 
interesting answer to a worrying legal problem. After that, 
I had rather expected my client to detach himself from me 
and see some of the sights of London all by himself. But 
it was not to be; he genuinely feared that he would lose 
himself, so I took pity on him. 
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If it be true that any fool can ask questions, it is also unfor- 
tunately true that almost any fool can answer them, provided 
he is an industrious fool and properly coached. At the other 
end of the scale there is the wily mental window-dresser who 
can make an admirable display with a couple of hats and a 
bowl of flowers. It is the man who is really deeply engaged in 
the practical application of an art who would be most likely 
to be tripped up by the fiddling minutiz of the examination 
room. It was therefore cheering, though not surprising, to 
hear the Lord Chief Justice say recently: ‘I would not 
submit myself to a Bar Council examination now, for I am 
sure I would be ploughed.” He was observing that to tell a 
man of sixty to sit for an examination was tantamount to 
keeping him out of a calling for life. That, as a matter of fact, 
though generally true, has particular exceptions. It is 
surprising how many men and women do sit for and pass their 
Bar examinations quite late in life. But no one would think 
of making judicial office or promotion dependent on competi- 
tive examination, of having Oxford or Cambridge dons 
examining candidates for the Woolsack. Actually, a present 
member of the Court of Appeal, I believe, never passed any 
Bar examinations at all, having been excused them on the 
ground of military service. The omission is not apparent. 
RICHARD Roe. 


THE CITY 


We went down to the Embankment and stared at the 
traffic on the river. We gazed one way to the Tower Bridge, 
and the other way to the Houses of Parliament ; and when 
Big Ben struck we noted with amazement that it was the 
same Big Ben that you can hear on the wireless. (My client 
has a wireless set at home, but, having no electric mains, he 
finds that batteries come expensive.) Then we took an Inner 
Circle train to Victoria, so that my client could tell his wife 
that he had seen Buckingham Palace. Sentries were being 
changed when we arrived and, from my somewhat clouded 
memory of the Manual of Infantry Drill, I was able to give 
a most impressive running commentary on the evolutions 
being performed. When I guessed correctly, and said that 
the sergeant would now read out the orders to the sentry, 
and he did, I felt as, pleased (and impressive) as Montgomery 
prognosticating a successful landing in Normandy, and being 
proved correct. 

After that we had tea, and returned to the hotel. There 
I found a television room, and shortly afterwards I was able 
to sneak off, alone. 

At this point I was awakened by my cousin answering the 
phone. “ Oh, hullo,” I said, somewhat confused after my 
five minutes’ trance, “it is me—I—your cousin speaking. 
I wasn’t really expecting you to answer the telephone. I’m 
in London, and was thinking of looking you up. But have 
you only just got in?” 

“Oh, do come,” she said, ‘‘ We were both in all the time, 
but my dear husband has a client who will ring him up after 
office hours. We had never before heard him keep on ringing 
for such a long time, so that’s what made me think it must be 
someone else. Do you ever get clients you simply can’t get 
rid of ?” 

I spent a happy, carefree evening with them both, talking 
over old times, and discovering what a lot London solicitors 
have in common with their country cousins. 

“ HIGHFIELD ” 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVEto St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of E..cccnmenmenen nee free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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SIR WINSTON CHURCHILL URGES YOU 
TO GIVE AND BEQUEATH SO THAT 








40,000 LIMBLESS 
EX-SERVICEMEN 


who have given part of themselves—for their country—for ever, 
can be helped. Many are totally incapacitated and funds are needed 
to acquire, maintain and equip further homes to enable them to lead 
full and useful lives. 
Please make your Donation or Legacy to : 
Major the Earl of Ancaster, T.D., 8.L.E.S.M.A. Chairman of Appeal 
or Mrs. C. Frankland Moore, M.B.E., Honorary Director of Appeal. 


3! PEMBROKE RD., KENSINGTON, LONDON, W.8 
Telephone : WEStern 4533 


BRITISH LIMBLESS EX-SERVICEMEN’S ASSOCIATION 


(Registered in accordance with the National Assistance Act, 1948) 



































THE LAW 


REPORTS 


AND 


THE WEEKLY LAW REPORTS 


provide a most comprehensive system 
of reports for the profession. Accuracy 
and promptness are combined and the 
reports are prepared by barristers who are 
in court during the hearing of the cases 


Full particulars can be obtained from 


THE COUNCIL OF LAW REPORTING FOR ENGLAND AND WALES 
3 Stone Buildings, Lincoln’s Inn, W.C.2 (CHA 6471) 
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COPYRIGHT ACT: REGULATIONS ISSUED 


Four sets"of regulations which are necessary in connection with 
the coming into operation of the Copyright Act, 1956, on 1st June 
were published on 24th May, namely, the Copyright (Libraries) 
Regulations, 1957 (S.I. 1957 No. 868) ; the Copyright (Notice of 
Publication) Regulations, 1957 (S.I. 1957 No. 865) ; the Copyright 
Royalty System (Records) Regulations, 1957 (S.I. 1957 No. 866) ; 
and the Copyright (Industrial Designs) Rules, 1957 (S.I. 1957 
No. 867). Announcing this, the Board of Trade issued the 
following summary of their effect :— 


The Copyright (Libraries) Regulations, 1957 


These Regulations are being made under ss. 7 and 15 of the 
Copyright Act, 1956. Section 7 permits libraries to make copies 
of copyright works for research, private study or supply to other 
libraries without risk of infringing the copyright. This provision 
follows recommendation of the Copyright Committee Report of 
1952, which noted the increased photo-copying facilities available 
to libraries. Section 15 gives to printers a copyright in their 
typographical arrangements, and subs. (4) provides for a similar 
exemption for libraries when the copying of a work could otherwise 
infringe this copyright. 

The above provisions do not apply to profit-making libraries, 
except those which make copies for other libraries. 

The works of which copies may be made under s. 7 are as 
follows :— 

(a) articles in periodical publications, for supply to students ; 

(b) parts of other published literary, dramatic or musical 
works, for similar supply ; and 

(c) published literary, dramatic or musical works, or parts 
of them, for supply to other libraries. 


But, apart from articles in periodicals, copying can only take 
place if the librarian does not know whom to ask for permission. 


The Copyright (Notice of Publication) Regulations, 1957 


Copyright continues indefinitely on unpublished literary 
work whether the copyright owner is known or not. Sub- 
section (7) of s. 7 permits publication of hitherto unpublished 
copyright works providing— 


(a) the copyright owner is unknown ; 

(6) the author died more than fifty years previously ; 

(c) more than one hundred years has elapsed since the 
making of the work; and 

(d) the manuscript or a copy of the work is kept in a library, 
museum or other institution where it is open to public inspection. 


“THE SOLICITORS’ JOURNAL,” 30th MAY, 1857 


On the 30th May, 1857, the SoLicitors’ JouRNAL noted a curious 
case of taxation of costs. ‘‘A case came before the Court of 
Queen’s Bench this week in which a principle frequently insisted 
upon in these columns was distinctly recognised . . . Lord 
Campbell declared that, for the sake of the client, it was important 
that the solicitor should be remunerated according to the time 
and skill bestowed by him. The Master had, on taxation, 
measured the allowance solely by the number of folios contained 
in the work, and this in a case of very unusual character and 
which peculiarly demanded thought and labour and ability. 
The case of Reg. v. Wooler, out of which the taxation arose, was 
. . . a prosecution for murder, which terminated in the acquittal 
of the accused. That the exertions of the attorney for the 
defence should be rewarded by the taxation of his bill is a 
strong . . . example of the ingratitude of men for the greatest 
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Anyone wishing to publish such a work must, however, give 
notice of his intention to do so, and the new Regulations lay down 
that such notice must be given by advertising twice in a daily 
or Sunday newspaper with a national circulation. 


The Copyright Royalty System (Records) Regulations, 1957 


Section 8 of the Copyright Act, 1956, re-enacts in substance 
an existing provision of the Copyright Act, 1911. It enables a 
record manufacturer to make gramophone records of a copyright 
musical work if records of that work have previously been made in, 
or imported into, the United Kingdom by, or with the consent of, 
the copyright owner for the purposes of retail sale. He must 
give the prescribed notice and pay a statutory royalty to the 
copyright owner of 6} per cent. of the retail selling price of the 
record. 

The new Regulations follow the pattern of existing Regulations 
made under the Act of 1911, and continue the system of securing 
payment of royalties by affixing adhesive stamps to the records, 
in the absence of any other arrangement agreed between the 
manufacturer and the owner of the copyright. 


The Copyright (Industrial Designs) Rules, 1957 


These Rules, under s. 10 of the Copyright Act, 1956, specify the 
circumstances in which a design is regarded as being used 
industrially as distinct from artistically. This section was 
introduced to overcome the problem of ‘‘ double protection ”’ 
for designs under the law of copyright and the Registered Designs 
Act, 1949. Under its provisions, the marketing of articles to 
which a design has been applied industrially deprives the design 
of some of the copyright it may enjoy, as an artistic work, under 
the Copyright Act. Protection for designs applied industrially 
must normally be sought by registration under the Designs Act. 

As part of the machinery for delineating the borderline between 
copyright and industrial design protection, similar rules were made 
in 1949 (the Copyright (Industrial Designs) Rules, 1949) in relation 
to designs in which copyright might otherwise subsist under the 
Copyright Act, 1911. Their terms have remained unchanged 
since 1912, and their language in relation to ‘‘ piece goods” is 
out of date. The new Rules, therefore, specify that reproduction 
of a design on more than fifty single articles constitutes application 
industrially. Whereas, however, the old Rules, which are to 
be revoked, specified the ‘‘ piece goods’”’ in question, the new 
Rules are wider in terms in this respect inasmuch as they refer 
to ‘‘ goods manufactured in lengths or pieces other than hand-made 
goods.” 


services. . . . The attorney . . . sent in his bill amounting to 
£1,097 and the defendant took steps towards having the bill 
taxed. The Master taxed off a small portion of the bill and the 
chief portion so taxed off related to a charge . . . for an analysis 
of the evidence. The Master had allowed . . . so much a folio ; 
but the attorney obtained this rule for the Master to review his 
taxation on the ground that he was entitled to be remunerated, 
not according to the length of the document but in proportion 
to the time and skill employed in its preparation . . . Lord 
Campbell . . . expressed a strong opinion that under such 
circumstances an attorney was entitled to be paid according to 
his activity and labour and not according to measurement. 
His lordship observed that it was a reproach to the law that 
solicitors should be so remunerated for their invaluable 
services.” 





Mr. Roy CHARLES LIDDELL, assistant and prosecuting solicitor 
to Blackpool Corporation, has been appointed principal assistant 
solicitor to Newport, Monmouthshire, Corporation. 

Mr. B. R. MILEs, Chief Justice, the Gambia, has been appointed 
a Puisne Judge, Kenya. 





Mr. Guy GEorRGE Morris PRITCHETT has been appointed 
Registrar of the Guildford and Horsham County Courts and 
District Registrar in the District Registry of the High Court of 
Justice in Guildford in succession to Mr. G. T. M. Methold, who 
has resigned. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


EASEMENT: DEDICATION OF RIGHT OF WAY OVER 
ACCOMMODATION BRIDGE: STATUTORY 
PURPOSES OF RAILWAY AUTHORITY 


British Transport Commission v. Westmorland County 
Council 


Same v. Worcestershire County Council 


Viscount Simonds, Lord Morton of Henryton, Lord Radcliffe, 
Lord Cohen and Lord Keith of Avonholm. 14th May, 1957 


Appeal from the Court of Appeal ([1956] 2 O.B. 214; 100 
Sot. J. 317). 


A footpath across a bridge spanning a railway line constructed 
in 1847 under powers conferred by the Kendal and Windermere 
Railway Act, 1845, was marked on a provisional map prepared by 
a county council pursuant to the National Parks and Access to 
the Countryside Act, 1949, as a public right of way as at 
Ist November, 1952. The British Transport Commission, the 
railway owners, applied to quarter sessions under s. 31 of the 
Act for a declaration that no right of way existed over the bridge. 
Quarter sessions found that the bridge had been constructed 
solely as a private accommodation bridge for the benefit of the 
owners and occupiers of the lands on either side of the railway 
line and severed thereby, and that it had never been expressly 
dedicated to the public, but that its use by the public over a 
period of more than twenty years had been such as to raise a 
presumption that it had been dedicated. They found that the 
continued existence of the bridge would not endanger the running 
of the trains nor the operation of the railway, and held that the 
footpath had been dedicated. On appeal, the Divisional Court 
and the Court of Appeal upheld the decision of quarter sessions. 
The Commission appealed. A similar question arose in the 
second case. The appeals were consolidated. 


Viscount Simonps said that the question for the opinion of 
the court was whether on the facts a dedication of the alleged 
public right of way was incompatible with the statutory objects 
of the appellants. In effect, the Court of Appeal answered it in 
the negative. The authorities were not irreconcilable; the 
single difficulty was to ascertain from them what was the test 
of incompatibility which was to guide the court in determining 
whether an act proposed to be done by a railway or other 
statutory company was incompatible with the statutory purpose 
for which it was authorised to acquire and acquired its land. 
In R. v. Inhabitants of Leake (1833), 5 B. & Ad. 469, 478, 
Parke, J., said : ‘‘ If the land were vested by the Act of Parliament 
in commissioners, so that they were bound to use it for a special 
purpose, incompatible with its public use as a highway, I 
should have thought that such trustees would have been incapable 
in point of law to make a dedication of it; but if such use by 
the public be not incompatible with the objects prescribed by 
the Act, then I think it clear that the commissioners have that 
power.”” The principle laid down was supported by a great 
weight of succeeding authority and by its inherent reasonableness. 
If the usefulness of a parcel of land was not exhausted by its 
user for its statutory purpose, why should it not be used for 
some other purpose not incompatible with that purpose ? This 
view had been consistently taken for over a century and any 
departure from it would be fraught with most serious conse- 
quences to assumedly well established public rights. If in 
Mulliner v. Midland Railway Co. (1879), 11 Ch. D. 611, there 
were to be found observations oi Jessel, M.R., which did not 
conform with the long line of authorities, they could not be 
given the weight usually accorded to his decisions. They had 
in fact been subjected to judicial criticism and explanation 
(In ve an Arbitration between Gonty and Manchester, Sheffield and 
Lincolnshire Railway Co. [1898] 2 Q.B. 439 and Grand Junction 
Canal Co. v. Petty (1888), 21 Q.B.D. 273). Counsel for the 
appellants mainly relied on Ayr Harbour Trustees v. Oswald 
(1883), 8 App. Cas. 623, but it was an example of incompatibility, 
not a decision to the effect that incompatibility did not supply 
a test. Similar observations might be made on Paterson v. 
Provost of St. Andrews (1881), 6 App. Cas, 833, which gave 





equally little support to the appellants. If the principle in 
Leake’s case, supra, must be applied here, it must next be 
considered what was the test of incompatibility. This was a 
question of fact. For the appellants it was argued that there 
could only be compatibility if it could be proved that in no 
conceivable circumstances could the proposed user at any future 
time and in any way possibly interfere with the statutory purpose 
for which the land was acquired. If this was right, the justices 
here did not ask themselves the right question or ascertain the 
relevant facts. But the argument was misconceived. One's 
actions were constantly guided by a consideration of reasonable 
probabilities of risks which could reasonably be foreseen and 
guarded against, and by disregard of events which, even if one 
thought of them as possible, could fairly be said not to be likely. 
By such considerations a tribunal of fact must be guided in 
determining whether a proposed user of land would interfere 
with the statutory purpose for which it was acquired. In the 
facts here found by the justices there was no sin of omission or 
commission and they were well entitled to reach their conclusion. 
For the appellants it was also argued that the dedication of a 
right of way over the bridge would amount to a repeal of the 
appellants’ statutory power to discontinue the bridge and would 
thus be ultra vires (sce s. 16 of the Railways Clauses Consolidation 
Act, 1845); but it was not true to say that if a statutory body 
put it outside its power to act in an authorised way in a particular 
case that amounted to a repeal pro tanto of the Act of Parliament. 
The question was whether an act precluding the exercise of the 
power was consistent with the statutory purpose for which the 
land was acquired. It was here consistent. The appeal should 
be dismissed. 

The other noble and learned lords agreed in dismissing the 
appeal. Appeal dismissed. 


APPEARANCES: Sir Andrew Clark, Q.C., Sir Frank Soskice, O.C., 
and Widgery (M. H. B. Gilmour); Michael Rowe, Q.C., Harold 
Williams, Q.C., and E. S. Temple (Sharpe, Pritchard & Co., for 
the Clerks of the Westmorland and Worcester County Councils). 


[Reported by F, Cowrrr, Esq., Barrister-at-Law] [2 W.L.R, 1032 


Court of Appeal 


AGRICULTURAL HOLDING: LETTING OF 
FOR GRAZING: LANDLORD'S RIGHT TO 
POSSESSION 
Scene Estate, Ltd. v. Amos 
Denning, Parker, and Sellers, L.JJ.* 5th April, 1957 

Appeal from Hallett, J. 

Landlords let pasture land for grazing purposes only for a 
period of three months. Just before the end of the three months 
a letter was written by the landlords saying that on payment of a 
specified amount the tenant could re-occupy the land for a 
further three months. The tenant paid the amount and received 
extension after extension amounting to twenty-one in all when the 
landlords gave notice terminating the letting, relying on the 
proviso to s. 2 (1) of the Agricultural Holdings Act, 1948. The 
tenant contended that the proviso had no application because 
both parties had contemplated that the letting would continue 
for at least a year and therefore he was protected by the Act. 


LAND 


DENNING, L.J., said that under s. 2 (1) any agreement for a 
tenancy of agricultural land, even for less than a year, or a 
licence to occupy agricultural land for less than a year, gave 
rise to a right to remain indefinitely, except that there was the 
proviso which stated that the subsection shall not apply “ in 
relation to an agreement for the letting of land, or the granting 
of a licence to occupy land, made (whether or not the agreement 
expressly so provides) in contemplation of the use of the land 
only for grazing or mowing during some specified period of the 
year.”’ The object of the word “‘ contemplation ”’ in the proviso 
was to protect a landlord who had not expressly inserted a 
provision for grazing only, or for mowing only, or that the letting 
was for a specified part of a year ; but, nevertheless, both parties 
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knew that that was what was contemplated. This was a case 
where the contemplation of the parties could only be gathered 
from the documents which passed between them. The agree- 
ments were successive arrangements for grazing for three months, 
one period of three months following another, a new arrangement 
each time. Each one of those arrangements came within the 
proviso to the subsection and was not caught by the Act. 


PaRKER, L.J., agreeing, said that it was clear, first, that 
“specified period of the year’’ was equivalent to “ specified 
part of the year.’’ Secondly, that the ‘‘ contemplation ’’’ must 
be not only that the use of the land should be only for grazing 
or mowing, but that the period of use should be only a period 
which was less thana year. Asa matter of grammar and ordinary 
reading, the word “ only’ must apply, not only to the use, but 
to the period ; and indeed, if it were not so, the words ‘‘ some 
specified period of the year’”’ were quite unnecessary, because 
this was a proviso to a section which was only dealing with 
tenancies which were for part of a year. Thirdly, the ‘‘ con- 
templation ’’ must be mutual, both on the part of the landlord 
and of the tenant. Fourthly, one judged the contemplation as at 
the beginning of the agreement, if there was but one agreement, 
or, if (as here) there was a succession of agreements, then at the 
beginning of each agreement; because unless the landlord 
satisfied the court that the required ‘‘ contemplation” existed 
in respect of each, then from the time of the agreement in respect 
of which he failed to show the necessary contemplation the 
provisions of the Act would apply. Lastly, by reason of the 
words in brackets—‘‘ whether or not the agreement expressly 
so provides ’’—it was permissible, in certain cases at any rate, 
to go outside the agreement and see what the ‘‘ contemplation ”’ 
was from extrinsic evidence. 


SELLERS, L.J., agreed. Appeal dismissed. 


APPEARANCES: R. E. Megarry, Q.C., and Ian Percival (Ranger, 
Burton & Frost, for Girling, Wilson & Harvie, Canterbury) ; 
J. Scott Henderson, Q.C., and S. L. Newcombe (Arthur E. & C. 
Burton, for Worthington-Edridge & Ennion, Folkestone). 

[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [2 W.L.R. 1017 


Chancery Division 


POWER OF APPOINTMENT IN ENGLISH SETTLE- 
MENT: EXERCISE BY WILL OF TESTATRIX 
DOMICILED ABROAD 


In re Waite’s Settlement Trusts; Westminster Bank, 
Ltd. and Another v. Brouard and Others 


Danckwerts, J. 8th February, 1957 
Adjourned summons. 


By a deed executed in 1924, a moiety of the trust funds com- 
prised in a settlement made in 1874 was appointed on trust to pay 
the income thereof to M.E.B. for life and after M.E.B.’s death 
in trust as M.E.B. should by deed, will or codicil appoint, and in 
default of and subject to such appointment in trust for M.E.B.’s 
daughter G absolutely. By her will made in 1949 and therein 
described as her last will and testament concerning the personal 
estate which should belong to her at the time of her decease, 
M.E.B., who had for many years been domiciled in Guernsey, 
declared that her domicile was situate there and, after legacies 
and certain bequests, left “‘ the rest, residue and remainder of the 
portion of my personal estate whereof I have the disposal accor- 
ding to law to [E] absolutely.” In 1954 M.E.B. died domiciled in 
Guernsey. Her will complied in form with the requirements of 
the Wills Act, 1837, and with the law of Guernsey. The settle- 
ment of 1874 and the deed of 1924 were governed by English law. 
The trustees of M.E.B.’s will took out a summons to determine 
whether the purported dispositon by the residuary gift in the 
will of the moiety of the trust funds comprised in the settlement 
and the deed of appointment was effective. Evidence of opinions 
written by Mr. Charles Frossard, an advocate of the Royal Court 
of Guernsey, showed that, by the law of Guernsey, (i) the bequest 
of residue was not an effective exercise of a general power of 
appointment, (ii) M.E.B. could dispose by will of only one-half 
of her personal estate, and (iii) her son and her daughter were 
each entitled to one-half of the portion of her estate of which she 
could not so dispose. 
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DANCKWERTS, J., said that it was clear that Mr. Frossard 
was advising purely on the local law of Guernsey, as he made no 
reference to the Wills Act, 1837, and did not consider whether it 
had any application to the matters on which he was asked to 
advise. It had not occurred to him that the matter might be 
governed by English law. Where, as in the present case, the 
documents which created the power of appointment were English 
instruments, it was by reason of those English instruments that 
the power of disposition was created, and it might be expected 
that English law would be held to govern the question whether 
there had been an effective exercise of the power of appointment. 
Of course, if the exercise of the power was by will, there had to 
be a will, and the construction of a will of personal property 
normally depended on the law of the domicile of the deceased 
testator. But it was well established that s. 27 of the Wills Act, 
1837, applied to the will of a testator domiciled in some other 
country than England : see In re Baker's Settlement Trusts [1908] 
W.N. 161, In ve Simpson [1916] 1 Ch. 502, In re Wilkinson’s 
Settlement [1917] 1 Ch. 620, In ve Strong (1925), 95 L.J. 22. 
Whether the English power of appointment had been effectively 
exercised by this will was a matter of English law, and 
Mr. Frossard’s views on the law of Guernsey were irrelevant. 
The terms of the residuary bequest in the will were clearly a 
““ bequest of personal property of the testator ’’ in the words of 
s. 27, and the will contained no indication of a contrary intention 
as mentioned in the section. The power of disposition being 
wholly derived from the operation of instruments regulated by 
the law of England, it was difficult to see why the ability to dispose 
of the appointed property was not wholly regulated by the rules 
of English law, and he (his lordship) should (in the absence of 
authority) have supposed that the effect of s. 27 of the Wills 
Act, 1837, was sufficient to decide the whole matter. This 
seemed clearly to be the view in the article on ‘‘ Conflict of 
Laws ”’ in Halsbury’s Laws of England, 3rd ed., vol. 7, at p. 62, 
which seemed to him to be completely logical, and supported 
by the cases referred to in the note. The same view was taken in 
Cheshire’s Private International Law (4th ed.), at pp. 538 to 539. 
In Dicey’s Conflict of Laws, 6th ed., pp. 855 to 856, a different 
view was put forward, but he found the reasoning in support of 
the distinction in the ‘“‘comment”’ on p. 856 unrealistic. Pre- 
sumably it was intended to account for the results in In re Pryce 
[1911] 2 Ch. 286 and In re Lewal’s Settlement Trusts [1918] 2 Ch. 
391. His lordship having distinguished those cases said there 
was an effective and complete exercise of the power of appointment 
in favour of E. Declaration accordingly. 


APPEARANCES: D. S. Chetwood (H. Hillaby with him) 
(Radcliffes & Co.); A. H. Bray (I. Llewelyn Jones, Ilford) ; 
G. B. H. Dillon (Radcliffes & Co.); Frank Gahan, Q.C., and 
J. G. Le Quesne (Knapp-Fisher, Wartnaby & Blunt). 

(Reported by Mrs. Irenz G. R. Moss, Barrister-at-Law] [2 W.L.R. 1024 


Queen’s Bench Division 


TRESPASS: ADVERTISING SIGN PROJECTED INTO 
PLAINTIFF’S AIRSPACE: WHETHER TRESPASS OR 
NUISANCE 


Kelsen v. Imperial Tobacco Co. (of Great Britain and 
Ireland), Ltd. 


McNair, J. 1st May, 1957 
Action. 


The defendants erected an advertising sign on the wall of 
premises adjoining a single-storey shop, of which the plaintiff 
was lessee, so that it projected into the airspace above the 
plaintiff's shop. In an action for a mandatory injuction to 
remove the sign on the ground of trespass, the defendants alleged, 
inter alia, that an invasion of superincumbent airspace did not 
amount to a trespass, but only to nuisance, and, on the facts, no 
nuisance existed. 


McNair, J., having held that the airspace above the shop was 
conveyed to the plaintiff by his lease and that nothing had 
been done by the plaintiff or his landlords to deprive the plaintiff 
of his rights in the airspace, said that one of the points raised was 
whether an invasion of an airspace by a sign gave rise to an action 
in trespass or whether the rights, if any, of the owner of the 
airspace were limited to complaining of nuisance, for if they were 
so limited no nuisance was created in the present case since the 
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sign caused no inconvenience and no interference with the 
plaintiff's use of his airspace. The question of trespass by 
invasion of the airspace had been the subject of considerable 
controversy. In Pickering v. Rudd (1815), 4 Camp. 219, where 
the trespass alleged was that the defendant had broken and 
entered the plaintiff’s close by nailing on the defendant’s own 
house a board which projected several inches from the wall and 
so far overhung the garden, Lord Ellenborough said that he did 
not think it was a trespass to interfere with the column of air 
superincumbent on the close. It seemed that subsequently 
there had been a consistent line of authority to the contrary. 
In Gifford v. Dent [1926] W.N. 336, Romer, J., clearly took the 
view that a sign which was erected on the wall above the ground- 
floor premises which had been demised to the plaintiff and 
projected some 4 feet 8 inches from the wall did constitute 
a trespass over the plaintiff’s airspace, that airspace being the 
column of air above the plaintiff's basement which projected out 
into the pavement. Accordingly, McNair, J., reached the 
conclusion that a trespass and not a mere nuisance was created 
by the invasion of the plaintiff's airspace by the advertising sign. 
He then considered whether damages or an injunction was the 
appropriate remedy and concluded that the case was a proper 
one in which the court should direct that there should be a 
mandatory injunction that the sign be removed forthwith. 


APPEARANCES : Charles Lawson (Jaques & Co.) ; H. E. Francis 
(Trower, Still & Keeling, for William Sommerville, Bristol). 
(Reported by Miss C. J. Exits, Barrister-at-Law] [2 W.L.R. 1007 


LIBEL: PRIVILEGE : ‘‘ PUBLIC MEETING ”: SPECIAL 
REQUEST FOR CONTRADICTION 


Khan v. Ahmed 
Lynskey, J., anda Jury. 7th May, 1957 
Jury action. 


On 10th January, 1955, there was published in a Pakistani 
newspaper a report, written by the defendant, of a meeting of 
the Pakistani Students’ Federation held in London to celebrate 
the anniversary of a national leader. On 17th January, 1955, 
solicitors for the plaintiff, a member of the Federation who had 
attended the meeting, wrote to the defendant a letter which, 
after complaining of the article and alleging that it referred to 
the plaintiff and would involve him in serious repercussions, 
stated: ‘‘ In our opinion your article constitutes a most serious 
libel on our client and he therefore requires that you should 
arrange to be published forthwith a full apology .. . such 
apology to be framed in a manner satisfactory to our client. 
In the absence of such apology our client will take such steps 
as he may be advised to protect his interests.’’ No apology or 
explanation or contradiction was published in the newspaper 
and, in an action by the plaintiff claiming damages for libel 
contained in the report, the defendant pleaded, inter alia, that 
the publication of the report was privileged under s. 7 of the 
Defamation Act, 1952. The plaintiff in reply relied on the letter 
of 17th January, 1955, and on s. 7 (2) of the Act. No question 
of malice arose. 


LYNSKEY, J., in the course of summing up to the jury, said 
that as a matter of law he ruled and directed that the meeting 
in question was a “ public meeting ’’ within the definition in 
para. 9 of Pt. II of the Schedule to the Defamation Act, 1952. 
It was a meeting held for a lawful purpose and for the purpose of 
furtherance or discussion of a matter of public concern, and, 
therefore, privilege applied unless, by s. 7 (2), it was proved 
that ‘‘ defendant has been requested by the plaintiff to publish 
in the newspaper in which the original publication was made a 
reasonable letter or statement by way of explanation or contra- 
diction, and has refused or neglected todo so...” One letter 
was written to the defendant demanding a full apology and 
withdrawal of the publication, but as a matter of law he (his 
lordship) must direct the jury that that was not a request within 
s. 7 (2) because what was referred to in that subsection was a 
special request that there should be published either a contra- 
diction or an explanation in the words of the letter or in the 
terms put forward by the person alleging libel. In the present 


case that was not done ; all that was done was to write a general 
letter asking for a full apology, and that was not a compliance 
with the section. 


The result was that the publication was 
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privileged if the jury thought that it was a “‘ fair and accurate 
report ’’ of the proceedings, and that was one of the questions 
they would have to decide if they thought that a reasonable 
person would identify the plaintiff with the alleged libel. 
Direction accordingly. 


APPEARANCES: John Stonehouse (Cree, Godfrey & Wood) ; 
Richard Vick (Murray Napier & Co.). 


(Reported by Miss J. F, Lams, Barrister-at-Law) [2 W-L.R. 1060 


CONTEMPT OF COURT IN FOREIGN PUBLICATION : 
LIABILITY OF DISTRIBUTORS 
R. v. Griffiths and Others ; ex parte A.-G. 
Lord Goddard, C.J., Hilbery and Donovan, JJ. 10th May, 1957 
Motions for writs of attachment. 


While a trial for murder was proceeding at the Central Criminal 
Court copies of an issue of the European edition of a foreign 
periodical containing comment on the trial and matter prejudicial 
to the accused man, which amounted to contempt of court, were 
on sale on bookstalls in London. The magazine was owned by a 
company registered in the United States of America and the 
European edition was compiled in New York and printed in 
Amsterdam whence it was sent by air for distribution. The 
company maintained an office in London, but there was no respon- 
sible editor or manager in this country. The distributors of the 
magazine in this country did not know that the issue in question 
contained comment on the trial and, on a motion by the Attorney- 
General for the issue of writs of attachment against them (and 
certain other persons) for contempt, they contended that, since 
they had no knowledge of the matter complained of and no 
reason to believe that the magazine was likely to contain such 
matter, they were innocent disseminators of the contempt and, 
as such, ought not to be held responsible. 


Lorp GoppDarbD, C.J., reading the judgment of the court, said 
that the distributors, neither of whom was the “‘ first publisher,” 
sought to take advantage of what in the law of defamation was 
called the defence of innocent dissemination, based on the decision 
of the Court of Appeal in Emmens v. Pottle (1885), 16 Q.B.D. 354. 
They were dealing with the magazine as a matter of business and 
distributing it as wholesalers to the trade; and also in one 
case selling it on their bookstalls. It was true that in Emmens v. 
Pottle the defendant was a newsagent, but cases of contempt by 
the publication of matter tending to prejudice a fair trial stood 
in a class of their own and were not truly analogous to cases of 
defamation. The court had lately reviewed the decisions on 
the subject in R. v. Odhams Press, Ltd. [1957] 1 Q.B. 73, and 
held that lack of knowledge of the contents of the offending 
article was no defence, nor was lack of intention. As they were 
holding that to those who in the way of their trade were responsible 
for putting the offending matter into circulation the defence of 
innocent dissemination was not available in cases of contempt, 
it was unnecessary to consider whether either of the respondents 
was guilty of any negligence. The court accepted that neither 
of them knew of the scandalous paragraphs and recognised that 
they immediately took every step in their power to stop the 
circulation as soon as their attention was directed to the matter ; 
they had expressed deep regret that they should have been parties 
to circulating matter which amounted to contempt, for which 
they apologised. It was regrettable that in holding them guilty 
of a contempt the court could not also deal with those who were 
far more responsible but were out of the jurisdiction. The court 
would impose a fine, albeit of a nominal amount, and did so to 
emphasise the risk which was run by dealing in foreign publica- 
tions imported here but which had no responsible editor or manager 
in this country. The distributors were the only persons who 
could in those circumstances be made amenable in the courts 
of this country, and now that the risk and responsibility had 
been exposed by this case, should offences occur in the future 
similar leniency might not be extended. The order of the court 
would be that these respondents each pay to the Crown a fine 
of £50 within seven days or writs would issue, and that they 
should each pay one half of the taxed costs. Order accordingly. 


APPEARANCES: Sir Reginald Manningham-Buller, Q.C., A.-G., 
and Rodger Winn (Director of Public Prosecutions); Neville 


Faulks (Crane & Hawkins) ; W. P. Grieve (Lawrence Jones & Co.) ; 
Gerald Gardiner, Q.C., and Helenus Milmo (Bircham & Co.). 
(Reported by Miss J. F. Lams, Barrister-at-Law] 


[2 W.L.R. 1064 
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IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 





British Transport Commission Bill [H.C.] [23rd May. 

Naval and Marine Reserves Pay Bill [H.C.] [21st May. 

Naval Discipline Bill [H.C.] [21st May. 
Read Second Time:— 

Affiliation Proceedings Bill [H.L.] [21st May. 

Croydon Corporation Bill [H.C.] [21st May. 

Dartford Tunnel Bill [H.C.] (20th May. 
Read Third Time:— 

Export Guarantees Bill [H.C.] [23rd May. 


House of Commons Members’ Fund Bill [H.C.] 


[23rd May. 
Road Transport Lighting Bill [H.L.] [21st May. 
In Committee :— 
Electricity Bill [H.C.] [20th May. 
HOUSE OF COMMONS 
A. ProGREss OF BILLS 
Read First Time:— 
Winfrith Heath Bill [H.C.] [21st May. 


To extinguish rights of common and other rights, in so far 
as any such rights subsist in or over certain land in the parish 
of Winfrith Newburgh in the county of Dorset; to provide for 
determining the nature of the said rights, in so far as they subsist 
in or over that land, and the persons entitled thereto, and to 
provide for compensation in respect of the extinguishment 
thereof; and for purposes connected with the matters aforesaid. 


Read Second Time:— 
Children and Young Persons (Registered Clubs) Bill [H.C.] 


(24th May. 

Doncaster Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C.] (22nd May. 
London County Council (Money) Bill [H.C.] [22nd May. 


Ministry of Housing and Local Government Provisional Order 
{County of Berks (Consent to Letting)) Bill [H.C.] [22nd May. 
Reading Corporation (Trolley Vehicles) Provisional Order 


Bill [H.C.] (22nd May. 
Read Third Time:— 

Cheques (No. 2) Bill [H.C.] (24th May. 

Magistrates’ Courts Bill [H.L.] [20th May. 
In Committee :— 

Finance Bill [H.C.] [23rd May. 


B. QUESTIONS 
METROPOLITAN POLICE (FINGERPRINTS) 


The Home SEcRETARY stated that in the absence of a court 
order the fingerprints of a person in police custody could only 
be taken with his consent. A recent instruction that all 
Irishmen’s fingerprints were to be taken had been confined to 
the taking of fingerprints with consent for the purpose of assisting 
a particular criminal investigation and the fingerprints taken had 
been subsequently destroyed. [23rd May. 


DRIVING OFFENCES (DRUNKENNESS) 


The Home SECRETARY gave the following table showing the 
number of convictions in the magistrates courts’ in England 
and Wales for the offences of driving or being in charge of a 
motor vehicle while under the influence of drink or drugs and 
the number of mechanically propelled road vehicle licences 
current in England and Wales in the September quarter for 
each of the years 1947 to 1955 inclusive. Figures for 1956 
were not yet available. Figures for convictions on indictment 


were not available for the whole period. There had been 
243 such convictions in 1955:— 
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AND WHITEHALL 

- Convictions Vehicles 
1947 1,656 3,241,000 
1948 1,423 3,444,000 
1949 1,682 3,802,000 
1950 2,261 4,180,000 
1951 2,652 4,264,000 
1952 2,349 4,524,000 
1953 2,490 4,878,000 
1954 2,806 5,338,000 
1955 3,068 5,936,000 

[23rd May. 


STATUTORY INSTRUMENTS 
Act of Sederunt (Increase of Fees of Shorthand Writers in the 
Sheriff Courts), 1957. (S.I. 1957 No. 808 (S.43).) 


Brunei (Prize Court) Order in Council, 1957. 
No. 858.) 5d. 


Draft Coal Mines (Training) (Variation) Regulations, 1957. 5d. 


Customs Duties (Dumping and Subsidies) Regulations, 1957. 
(S.I. 1957 No. 864.) 5d. 


Dumbarton and Lanark Counties and Kirkintilloch Burgh 
Water Order, 1957. (S.I. 1957 No. 851 (S.46).) 5d. 


Foreign Marriage Order, 1957. (S.I. 1957 No. 860.) 5d. 

Fort William-Mallaig Trunk Road (Glenfinnan and other 
Diversions) Order, 1957. (S.I. 1957 No. 849 (S.45).) 5d. 

Herring Subsidy (United Kingdom) Scheme, 1957. (S.I. 1957 
No. 838.) 5d. 

Hill Cattle (Breeding Herds) (Northern Ireland) Extension 
Scheme, 1957. (S.I. 1957 No. 844.) 5d. 

Hill Cattle Subsidy (Breeding Herds) (Northern Ireland) Payment 
Order, 1957. (S.I. 1957 No. 845.) 5d. 

Hydrocarbon Oil Duties (Drawback) (No. 1) Order, 1957. 
(S.I. 1957 No. 823.) 6d. 

Judicial Committee (Rhodesia and Nyasaland) Order, 1957. 
(S.I. 1957 No. 857.) 

London-Fishguard Trunk Road (St. Ann’s Street and Other 
Roads, Chepstow) Order, 1957. (S.I. 1957 No. 828.) 5d. 

Merchant Shipping (Registration of Federation of Nigeria 
Government Ships) Order, 1957. (S.I. 1957 No. 861.) 5d. 

Metropolitan Water Board (Thames Abstraction) Order, 1957. 
(S.I. 1957 No. 817.) 5d. 

National Insurance (Cyprus) Order, 1957. 
8d. 

National Insurance and Industrial Injuries (Sweden) Order, 
1957. (S.I. 1957 No. 856.) 8d. 

Perth-Aberdeen-Inverness Trunk Road (Gourdon Hill and 
Sillyflatt Diversions) Order, 1957. (S.1I. 1957 No. 848 (S.44).) 
5d. 


(S.I. 1957 


(S.I. 1957 No. 855.) 


Petroleum (Liquid Methane) Order, 1957. 
5d. 

Retention of Cables and Mains under Highways (County of 
Oxford) (No. 4) Order, 1957. (S.I. 1957 No. 805.) 5d. 

Road Vehicles (Part Year Licensing) (Amendment) Order, 
1957. (S.I. 1957 No. 832.) 5d. 

South Staffordshire Water (Variation of Limits) Order, 1957. 
(S.I. 1957 No. 847.) 5d. 

Stopping up of Highways (County of Buckingham) (No. 3) 
Order, 1957. (S.I. 1957 No. 811.) 5d. 

Stopping up of Highways (County of Chester) (No. 6) Order, 
1957. (S.I. 1957 No. 841.) 5d. 

Stopping up of Highways (County of Derby) (No. 9) Order, 1957. 
(S.I. 1957 No. 812.) 5d. 


(S.I. 1957 No. 859.) 
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Stopping up of Highways (County of Derby) (No. 10) Order, 1957. 
(S.I. 1957 No. 829.) 5d. 

Stopping up of Highways (County of Derby) (No. 11) Order, 
1957. (S.I. 1957 No. 816.) 5d. 

Stopping up of Highways (County of Glamorgan) (No. 3) Order 
1957. (S.1. 1957 No. 830.) 5d. 

Stopping up of Highways (County of Kent) (No. 9) Order, 1957. 
(S.I. 1957 No. 831.) 5d. 

Stopping up of Highways (County of Kent) (No. 10) Order, 1957. 
(S.I. 1957 No. 842.) 5d. 

Stopping up of Highways (County of Somerset) (No. 4) Order, 
1957. (S.1. 1957 No. 843.) 5d. 


, 


POINTS IN 


Mortgage Interest Restriction—‘‘ New Contro. ”’ 
—No PERMITTED INCREASE 


Q. Is it possible to raise the rate of interest on a mortgage of 
property protected by the provisions of the Rent Restrictions 
Acts, where such mortgage has been completed after 
2nd September, 1939, and therefore subject to new control ? 
The advice on p. 486 of the 8th ed. of Megarry is to the effect 
that the matter is obscure. 


A. Wecan but agree that the meaning and effect of the words 
“ Nothing in this Act shall be taken to authorise any . . . increase 
in the rate of interest on a mortgage except in respect of a period 
during which, but for this Act, the security could be enforced ”’ 
are not clear. But (i) we would point out that the observations 
to this effect made in Megarry appear to be limited to cases of 
old control, the preceding paragraph concluding with the state- 
ment: ‘‘ In the case of a mortgage subject to new control, no 
increase above the standard rate of interest can be made.” 
(ii) We consider that this correctly represents the effect of the 
provisions referred to in the footnotes: the Increase of Kent, 
etc., Restrictions Act, 1920, s.1: ‘...if the... increased rate 
of interest exceeds by more than the amount permitted under 
this Act . . . the standard rate of interest, the amount of such 
excess shall . . . be irrecoverable from the . . . mortgagor ”’ ; 
ib., s. 4, making the permitted increase 1 per cent. per annum, 
maximum 6} per cent.; and the Rent and Mortgage Interest 
Restrictions Act, 1939, s. 3 (1), and First Schedule : the provisions 
of the Increase of Rent, etc., Restrictions Act, 1920, ‘ shall 
have effect’’ in relation to any dwelling-house, not being a 
dwelling-house to which the principal Acts applied before the 
commencement of the 1939 Act, as if there were made in its 
provisions the modifications prescribed by Sched. I; and the 
“modification ’’ in that Schedule: ‘‘ This section {[s. 4 of the 
1920 Act} shall not apply.” Lvgo, no permitted increase ! 


Notice to Quit by One Joint Tenant 


Q. In 1947, a property, Blackacre, was purchased in the names 
of husband and wife. The conveyance thereof professes to 
convey it to them as joint tenants. Blackacre contains a flat 
which is let at a weekly tenancy. A and B, the husband and 
wife, and the owners of Blackacre, are living together in part of 
Blackacre but are not living as husband and wife. Matrimonial 
difficulties have arisen between them and the wife, B, wishes 
to know whether she can serve a notice to quit on the tenant, X, 


Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘“‘ Points in Practice ” 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. [esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Stopping up of Highways (County of Worcester) (No. 5) Order, 

1957. (S.1. 1957 No. 852.) 5d. 

Sugar Refining Agreements = (Approval) 

(S.I. 1957 No. 839.) 8d. 

Town and Country Planning (City and County of the City 
of Exeter) Development Order, 1957. (S.1. 1957 No. 846.) 6d. 
Uganda (Public Service Commission) Order in Council, 1957. 

(S.1. 1957 No. 862.) 5d. 

Wages Regulation (lketail Bread and Flour Confectionery) 

(Scotland) Order, 1957. (S.1. 1957 No. 824.) 8d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.| 


Order, 1957. 


PRACTICE 


of the flat which will be valid, although the husband, A, does 
not wish such notice to be served. (a) Can one joint tenant 
serve a valid notice to quit on behalf of both of part of the joint 
holding ? (b) After serving the notice, can the party serving 
the notice institute proceedings for possession? (c) What 
remedies are open to the wife, B, if the husband, 4, collects the 
rent from the flat and refuses either to account for it or any 
part thereof or to pay any part thereof to the wife, B ? 


A. (a) Yes (Doe d. Ashin v. Summersett (1830), 1 B. & Ad. 135 ; 
Leek and Moorlands Building Society v. Clark |1952) 2 O.B. 788), 
subject to any protection the tenant may have under the Rent 
Restrictions Acts. (b) There is authority for the proposition 
that where one joint tenant has given notice to quit he may sue 
in respect of his share (Doe d. Whayman v. Chaplin (1810), 
3 Taunt. 120). We are not able to find any relevant decision 
since 1925 and we feel some doubt whether the decision would 
be the same now that joint tenants hold the legal estate on trust 
for sale even though the proceeds of sale are held for themselves 
beneficially. (c) Presumably the husband and wife hold the 
legal estate as trustees on trust for sale and to hold the proceeds 
of sale for themselves as joint tenants. The wife as beneficiary 
could, therefore, take out an originating summons against her 
husband as trustee calling for an account (R.S.C., Ord. 55, r. 3). 


Compensation for Refusal of Development Permission 
—SUBSEQUENT SALE AND CHANGE OF USE 


Q. X is the owner of certain land, in respect of which the 
unrestricted value was assessed at the sum of £500 in 1951, and 
the restricted value £50. On refusal by the planning committee 
to X to develop the land X claimed:and was paid {£450 plus 
interest by way of compensation under the Town and Country 
Planning Act, 1954. The local council has now offered X £50 
for the land, but Y, an adjoining owner, is willing to pay him 
£150 for the land, which he wishes to lay out as a private garden, 
which would not require planning permission. (a) Can X sell to Y 
for £150? (b) If he does so, must he refund £100 to the 
compensation fund ? 


A. The answers to the questions are: (a) Yes. (bh) No. 
There is no provision in the Town and Country Planning Acts 
either restricting the price at which X can sell to Y or obliging 
X to repay anything to the compensation fund. If, however, the 
incorporation of the land in Y’s garden were development to 
which s. 29 (as applied by s. 46 (4)) of the Town and Country 
Planning Act, 1954, applied, Y might be liable to make some 
repayment to the Minister. It cannot be assumed, as the inquiry 
seems to assume, that a change in use from agriculture to private 
garden, at any rate if it brings the land within the curtilage of 
Y’s house, is not development requiring planning permission : 
see Sampson’s Executors v. Nottinghamshire County Council | 1949} 
2 K.B. 439, at p. 447. However, even if it were development 
requiring planning permission, s. 29 would not apply to it unless 
under s. 29 (2) (c) the Minister of Housing and Local Government 
was of the opinion that it was reasonable that the section should 
apply. We know of a similar case where the Ministry were 
approached and made no attempt to recover any money. We 
think, therefore, that the transaction can go through quite safely, 
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NOTES AND 


Miscellaneous 
HIRE-PURCHASE CONTROL AMENDED 


The Board of Trade have made an order (S.I. 1957 No. 900) 
which (i) increases the minimum initial deposits on cars, motor 
cycles and light vans from 20 per cent. to 33} per cent. ; 
(ii) reduces the minimum initial deposits on other mechanically 
propelled vehicles and on machinery and plant from 50 per cent. 
to 334 per cent. 

The order came into effect on 29th May and the new deposit 
requirement will apply to all agreements for these goods made 
after 28th May. 

The goods for which a minimum deposit of 334 per cent. is 
now required are: mechanically propelled vehicles (including 
motor cycles and sidecars) ; auxiliary units designed or adapted 
for the propulsion of bicycles and tricycles ; and capital goods 
brought within the restrictions in February, 1956 (shop and office 
furniture, aircraft, ships and boats, fixed and moveable plant, 
machinery, appliances and apparatus). No changes have been 
made in the twenty-four months repayment period for these 
goods or in the terms for any other controlled goods. 


NATIONAL PARKS AND ACCESS TO THE 
COUNTRYSIDE ACT, 1949 
The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 
already prepared, have appeared since the tables given in previous 
volumes and at pp. 68, 288, ante : 


Drarr Mares AND STATEMENTS 


Last date for 
receipt of 
representations 
or objections 


Surveying Districts covered Date of notice 


Authority 


Cheshire County 
Council 


20th March, 30th July, 1957 


1957 


Tarvin Rural District 


29th March, 
1957 


Hertford DBorough; Cheshunt, 
Hoddesdon, Ware, and Wel- 
wyn Garden City Urban 

| Districts; Hertford, Ware, 
and Welwyn Rural Districts : 

| modifications to draft map 

| and statement of 24th July, 

| 

| 


Hertfordshire 


29th April, 1957 
County Council | 


1953 


Swaftham 16th April, 


1957 


Erpingham, 
Districts 


Norfolk County 


Rural 
Council | 


14th August, 
1957 


26th March, 
1957 


Northumberland 9th May, 1957 


County Council 


Bellingham (part), Norham and | 
Islandshires, and Rothbury | 
| Rural Districts: modifica- 
tions to draft map and state- 
ment of 8th December, 1954 


12th October, 
1957 


Sorough ; 


Weston-super-Mare 
Burnham-on-Sea, Clevedon, 
and Portishead Urban Dis- 
tricts; Axbridge, and Long 
Ashton Rural Districts 


Somerset County 


12th April, 
Council j 


1957 


Area of the council: further 7th June, 1957 
modifications to draft maps 
and statements of 4th 
December, 1953, 10th March, 
1954, and 12th January, 1957 


Staffordshire 


5th April, 
County Council 57 


1957 


PROVISIONAL MAPS AND STATEMENTS 


Last date for 
applications 
to Quarter 

| | Sessions 


Surveying Districts covered Date of notice 


Authority 
Northumberland 
County Council 


26th March, 22nd April, 1957 


1957 


ary ! 


3erwick-upon-Tweed, Blyth, | 
Morpeth, Wallsend, and 
Whitley Bay Soroughs ; 
Alnwick, Amble, Ashington, 
| Bedlingtonshire, Gosforth, 

Hexham, Longbenton, New- 

burn, Newbiggin-by-the-Sea, 
Prudhoe, and Seaton Valley | 
Urban Districts 


10th April, 


957 


| 7th May, 1957 


Wiltshire 
County Council 


| Swindon, Calne, and Chippen- 


| 
ham Boroughs; Highworth, | 


Calne, and Chippenham Kural 
Districts 
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NEWS 


DEFINITIVE MAP AND STATEMENT 


Last date for 
applications 
to the 
High Court 


Surveying 


! 

| 

Date of notice | 

Authority 


| 
Districts covered 
| 
| 





Romsey Borough ; 
and Stockbridge 
District 


Hampshir« 
County Council | 


Romsey | 8th April, | 20th May, 1957 
Rural | 1957 


Wills and Bequests 
Mr. Cecil Robert Brandt, retired solicitor, of Cheltenham, left 
£16,705 (£16,601 net). 
Mr. Roland Thomas Outen, solicitor, of Throgmorton Avenue, 
London, E.C.2, left £41,998 (£32,051 net). 


OBITUARY 
Mr. F. T. GOODMAN 


Mr. I’. Tench Goodman, retired solicitor, of Halesowen, Worcs., 
died on 23rd May, aged 80. He was admitted in 1901. 


Mr. H. C. HALDANE 


Mr. Henry Chicheley Haldane, O.B.E., a member of the 
Council of The Law Society from 1932-44, died on 18th May at 
Bury St. Edmunds, aged 85. He was admitted in 1897 and had 
been a member of the Law Revision Committee. 


Mr. S. MOORE 


Mr. Sidney Moore, solicitor, of Norwich, died recently at his 
home in Kirby Bedon, aged 65. He had been Under Sheriff 
for the City of Norwich nine times and was admitted in 1923. 


Mr. W. L. SMITH 


Mr. Walter Lock Smith, solicitor, of Ammanford, clerk to 
Ammanford Magistrates from 1914-55, and Coroner for Llanelly 
since 1950, died on 20th May, aged 77. He was admitted in 
1903. 

Mr. A. J. WEBB 

Mr. Augustus John Webb, solicitor, of High Holborn, London, 
W.C.1, and West Wickham, died on 22nd May. He was admitted 
in 1928. 


SOCIETIES 


The centenary dinner of the AssociATION OF CouNTY COURT 
REGISTRARS, attended by the Lord Chancellor, the Lord Chief 
Justice, Lord Denning, Lords Justices Ormerod and Romer, 
Sir George Coldstream, K.C.B., numerous County Court Judges 
and the President of The Law Society, was held at The Law 
Society’s Hall on Friday, 24th May. The president of the 
Association, Mr. Fraser (Clerkenwell), read a message of con- 
gratulations and good wishes from the Queen. The toast of 
‘the Woolsack and its Supporters ’’ was proposed by Mr. Reeve 
Allerton (Nottingham), and Lord Kilmuir responded. The toast 
of ‘‘ Her Majesty’s Judges ’”’ was proposed by Mr. Pownall, C.B.E. 
(Manchester District Registry), to which Lord Goddard and His 
Honour Judge Lawson Campbell responded. The toast of “‘ the 
Other Guests ’’ was proposed by Mr. Rhodes, M.C. (Hull), and 
Sir Edwin Herbert, K.B.E., responded. The toast of “ the 
Association ’"’ was proposed by Lord Justice Ormerod and the 
president of the Association responded. 
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